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Petition of Ellyn G. Carlsen
23 Gilson Road

Pursuant to due notice, the Permit Granting Authority held a Public Hearing in the
Phillips School on Thursday, February 21, 1985 at 8 p.m. on the petition of ELLYN
G. CARLSON, requesting a variance from the terms of Section XIX of the Zoning
Bylaw which would allow the construction of a single family dwelling and garage

at 23 Gilson Road, with a frontage less than the required sixty (60) feet.

Robert Carlson, attorney,and Ellyn Carlson presented the case for the petitioner.
Attorney Barry Ravech, representing Rolf Augustin, 19 Bradford Road, spoke in
opposition as did Jon Plexice, 23 Bradford Road and R. Lawrence St. Clair, 11 Gilson
Road. Carl J. Madda, 20 Gilson Road, wrote a letter in opposition submitted by

Mr. Augustin's attorney.

The Carlson's stated, in addition to reasons given twice before to this Board, that
their lot at 23 Gilson Road was recently evaluated at $81,000 by the Town of Wellesley
and that it has been taxed as a buildable lot since 1954. Mrs. Carlson stated that
she had received an offer for the subject property in 1984. The offer was apparently
for $30,000. She also said that her efforts to purchase nine feet of land from Carl
Madda had not been successful.

Statement of Facts

The facts concerning this petition have been amply set forth in this Board's decisions
of 1) July 24, 1978 (Case 78-15) denying petitioner's appeal from a denial of the
issuance of a building permit and 2) April 16, 1981 (Case 81-7) denying petitioner's
ition for a variance from the required sixty (60) foot frontage. (Copies attached).
. Petitioner's appeals to the Superior Court No. 125210 and 133318 were tried before
3£'ﬁPa G. Garrity, Jr. who on October 20, 1981 affirmed the decisions of the Permit
. Grantd@ng Authority upholding the Building Inspector's denial of a permit (1978) and
. the P%Epit Granting Authority's denial of a variance (1981). (Copy attached). The
court stated:

-
3

"..+%I find that the decision of the Town of Wellesley Inspector of Buildings
denying to the Plaintiff a building permit was properly predicated on the fact
that the lot on which she sought to have constructed a single-family dwelling
and garage has insufficient frontage under the Zoning Bylaws of the Town of
Wellesley.....
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The court continues:

"The decision of the Board of Appeals denying the Plaintiff's request for a
variance from the required frontage was and is in accordance with law. There
was absolutely no evidence presented to this Court de novo which would justify
the granting of a variance..."

On February 5, 1982, the Land Court, Norfolk Misc. Case No. 90804, Fenton, J.,
ruled that the petitioner was not entitled to reformation and the complaint was
dismissed (Copy attached).

Decision

This Board once again denies Petitioner relief in that there have been presented no
facts which persuade us to desert our prior decisions. On March 23, 1964, Lot #5,
one of the two lots now owned by the Petitioner, stood in the name of the Withers
who owned adjoining land, Lot #6, which was avallable to provide the required sixty
(60) foot frontage for Lot #5.

A deficiency in frontage alone, here just over nine (9) feet, does not provide any
basis for a variance. Raia v. Board of Appeals of No. Reading, 4 Mass. App. Ct.
318,322 (1976): Warren v. Board of Appeals of Amherst, 381 Mass. 1 (1981). 1In
addition, this Board finds no hardship expecially affecting petitioners property which
would allow this Board to grant a variance, the above cited decisions notwithstanding.

Therefore, it is the unanimous opinion of this Authority that this requested variance

be denied and that this petition is hereby dismissed.
AA{:;ng\ J/G%i;

APPEALS FROM THIS DECISION, Stephen S. Poréer, Chairman

IF ANY, SHALL BE MADE PURSUANT
TO GENERAL LAWS, CHAPTER 40A, /67
SECTION 17, AND SHALL BE FILED L — .
WITHIN 20 DAYS AFTER THE DATE John A Donovan, Jr.
OF FILING OF THIS DECISION IN éé;;%Q
THE OFFICE OF THE TOWN CLERK. _<?4¢;;>(:::!f““‘———~%£/
cc;, Planning Beoard Robert R. Cunningham
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COMMONWEALTE OF MASSACHUSETTS

{
NOPFOLE, *SS SUPERIOR COURT |
.. = 3 Nos. 125210 and ‘
: 133318 (Consolicdated)

ELLYI G. CARLSCI : i
s
FRANCIS L. SWIFT, ET AL
and
ELLYXN G. CARLSC::
Y

WILLIAM T, CULLINANE; ET AL

Consolidated Findings, Rulings and Order

sfter a trial of each of the above-referred cases, i

in Civil Action Numbered 125210, T affirm the decision
cI the Board of Appeals of the Town of Wellesley dis-

missing the Plaintiff's appeal from the acticn of the

s

(=
ts
Pr‘

Loicr ol Buildings of the Town of Wellesley denying
her application for a building permit and I affirm

tne Gecision of the Board of Appeals; and in Civil

2 e . SIS
v éﬂ Action Numbered 133318, I affirm the decision of the
e

LT Board of Appeals of the Town of Wellesley denying the
o :

Plaintiff's petition requesting a variance from the

e

o ; , .

erms of the applicable zoning by-law. I find that

tre decision of the Town of Wellesley Inspector of

Lulldings denying to the Plaintiff a building permit



wae properly predicated on the fact that the lot on

which she sought to have constructed a single-family
',: P

dweiling ar.d garage kavisg insufficient frontage under

-

the zoning by-laws of the Town of Wellesley. The deci-
sion of the Board of Apreals denying the Plaintiff's
reguest for a variance from that required frontace

was and is in accordance with law. There was absclutely
rno evidence cresented to_this Court de novo which

would justify the granting of a variance . While in

—

fact there may be some econonic hardship resulting Fo
the Plaintiff, she e;ther knew or should have known
when she acquired the locus that its frontage was
insufficient under the Wellesley %pning hy-laws to
permit construction of a single-family dwelling and
garage thereon.

I neither grant nor deny the recguest for findings
of fact and rulings of law submitted by the Plaintiff
fer the reason £hat the requests set-out what are, in

effect, abstract prbpositions of fact and law and do

nct bear directly on either the facts or the law of
these cases. The same could be said with respect to
the defendant Board of Appeals motion for rulings of

law except with respect to Regquest No. 10, which I allow.




COMMONWEALTH OF MASSACHUSETTS

NORFOLK, ss. SUPERIOR COURT
CIVIL ACTION
- - 3 NO. 125210
..ELLYN.G. GARLSON .. . . , Plaintiff(s)
Y.

........................................................

JUDGMENT

This action came on for (trial) (pgaripg) before the court, Garrity, J. Y

J. presiding, and the issues having been duly (tried) (heasd) and findings having been duly ren- ~

dered,
It is Ordered and Adjudged:

(that the Plai .. recoverof

the defendant ... . ., with interest

thereon from ... . ... inthesumof & . . ... ... law, and his

costs of action.)

{thav the plaimilt ... . Eldyn.G.. Carle@. e ot s PRNGE TROCTEITREE,

that the action be dismissed on the merits, and that the defendant _Francis L. Swift etals

recover of the plaintiff .. ... ElLlyn GeCarlson . - his costs of action.)
Dated at Dedham, Massachusetts, this ... .. ... 20th. . . ‘ day of
. ‘{é()ctober, RV |7 A
22 % /7
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COMMONWEALTH OF MASSACHUSETTS
NORFOLK, ss. SUPERIOR COURT
CIVIL ACTION
A o NO. 133318
...... Ellyn G. Carlson _ Plainsiff(s)
V.

........................................................

JUDGMENT

This action came on for (trial) theasing) before the court, Garrity, o ,

J. presiding, and the issues having been duly (tried) (heexdd and findings having been duly ren-

dered, - .

e
thw_ﬁ—"""#‘ﬂﬂf | sy PR Tiiverese
thereoi from .. . ... . inthesumof § ... ... .. asprovided by law,an
costs of action.)

(that the plaintiff B llyn. B CRELISON. . .. ssvens e TAKE HOTHING,

that the actian be dismissed on the merits, and that the defendant wp. F. Ccullinane etals

recover of the plaintiff Ellyn G. Carlson his costs of action.)
Dated at Dedham, Massachusetss, this .. ....20th . dayof
‘p pr— —— — i
T october o781
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# ' LAND COURT
DEPARTMENT OF THE TRIAL COURT

iforfolk, ss. Miscellaneous
' Ccase No. 90804

EfL¥YN G. CARLSON,
Plaintiff

VS.
WALTZR C. WITHERS, JR.

and RICHARD L., WILDER,
Defendants

and ROLF AUGUSTIN,
Defendant Intervenor

DECISION

— e e = mmm e

Plaintiff seeks by this complaint to reform two deeds in
the chain of title to a parcel of land at 23 Gilson Road, Welles-
ley, comprised of lots i and 5 presently owned by her ("locus").
Plaintiff alleges that lot 5, an unregistered lot, was omitted
from both deeds by the mistake of the named gefendants to this
action. The deeds, as written, conveyed and reconveyed lot L,

a registered lot. The plaintiff seeks to reform both deeds to
;nclude 1t 5.

This is a case where pléintiff purchased what she thought
was a buildable lot on which she intended to builad a hbuse, and
subszsquently discovered that the lot was unbuildable due to a

32996M amendment to the Wellesley Zoning By-Laws.

w o
2+ 2  Wnile the complaint named both Messrs. Withers and Wilder

E
A

o
aggdefendants, the original posture of this case was non-adver-
]
sardal. Neither defendant filed an answer, neither was represented
("‘:2'- L]
-
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"by counsel before the oourt and neither defendant had any
apparent interest in the outcome of the case. Shortly after
the complaint was filed, each defendant assented to the entry
of judgment agaipst nim. Both assents were drafted by plain-
Liffts at£orney and executed on his stationery. Upon receipt
of the assents, the case proceeded as an uncontested matter and
judgment for the plaintiff was entered on September 7, 1978.
Shortly thereafter, defendant-intervenor Augustin filed a
motion to intervene, a motion for relief from judgment, and a
motion for a new trial. Augustin's supportive memoranda set

forth, inter alia, that his land abuts the locus; that Jjudgment

for the plaintiff would change the record title to the locus at
a crucial time in relation to the zoning by-laws of the wanwof
Wwellesley, thereby allowing plaintiff to build a dwelling on a
presently unbuildable parcel; that such building would diminish
the value of Augustin's land and that the nominal defendants
nhave no present interest in either the locus or the outcome of
the case.

Augustin further suggested that tne status of this case

raised "the spectre of possible collusion betwzen the present

plaintiff and the defendants to effect the plaintiff’s objective."

In oprosition to Augustin's motion to intervene, plaintif?f
arzued that Augustin had shown no reason for tnhe court to dis-
turb its prior judgment, and that even if Augustin had appeared

rlier, ne would have lacked standing in a reformation case

225



pvecause,2ven though he was an {mmediate ebutter to the locus,
ne was a stranger to its chain of title.

wnile the cogent arguments DY e plaintiff were given
sup;tantial}consideration by this Court, it concluded that
once Augustin had brought to i{ts attentior material information
which was not otherwise before it, it was jncumbent upon the
court to protect against the possibility of fraud or collusion.

While it is true that Augustin 1is & stranger to the title
to the locus and that, as such, he has no direct interest in
the reformation of the deeds in question, 1t is clear that
plaintiff presently has record title to the locus, and that
the sole reason for the maintenance of this suit 1s to revise
the back title to the locus at a specific point in time so
tha%t the Town zoning laws do not preclude the plaintiff's.
ability to build on her property.

In this context, and 1n order to attempt to accomplish
substantial justice, the Courv granted Augustin's motions and
allowed him to intervene, judgment was vacated, and the case€

1/

was gcheduled for trial.=

R
1/ Land Court Case No. 91756, Au stin v. Building Insoecicr
of the Town of Wellesley, prougnt oy the Sefendant-intervencr
Terein pursuant to G. L. c. 185, 3 1/2 and C. oL, §1LA was
gisposed cf by summary judgment 1in favor of plaintiff Carlson,
a defendant 10O tnat action. Carlson correctvly argued 1n that
o action that the decision of McDonald's Corporatiof 7- Town of
r..);} - ) . Ty . oy T .—-—1——_'_
DG o Seekonk, 1081 Mass. App. Ct. Adv. Sh. 1506, parrea Augustin's
15 #" + < = . ) . .
action :nzesmuch as he nad not pursued the administrative
remedies prescribed in G. L. ¢c. Loa, §7.
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During the subsequent twenty-four months, a plethora of
papers was filed by the plaintiff including four motions for
summary Jjudgment brought at three to six montnh intervals, which

.were disposed of seriatum by each of tge judges of this court.
Each motion was denied for the reason that the documentation
before the court left unresolved the crucial factual questions
as to the intentions of the parties to the deeds which plaintiff
sought to reform.

The trial date wes additionally delayed by requests for
continuances and the plaintiff's difficulty in obtaining
depositions from the named defendants, one of whom resides in

a foreign jurisdiction.

The case came on to be heard on June 3, 1681 and a steno-
grapher was SwWorn to record the testimony. The plaintiff called
no witnesses. Thirteen documents were entered in evidence, by
agreement of the parties, some of which were subject to certain
reservations by the jefendant-intervenor, who also rested without
calling witnesses. The named defendants did not appear. All the
evidence is incorporated herein for the purpose of any appeal.

There is no dispute as to the record title to the locus.

On all the evidence, I find the following facvs:

1. Plaintiff is the record owner of Lots 4 and 5 (locus)

o2
s o
o %.s shown on a plan entitled "Subdivision of Land in Wellesley,

Vo
\):1»_

3

o
Fassachusetts, June 15, 1954, william J. Ford, Jr., Civil

: %ggineer", Land Court No. 3850E (the Plan). See Appendix;

i
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“pand of the late 3nirley K. sithers,3 conveyed all his right,

2. Plaintiif acquired title to locus from Laurance E,
Boyden, Jr. by deed dated March 21, 1978 and recorded on

March 30, 1978 at Norfolk Registry of Deeds, 3ook 5447, Page

215.2/

5. As of March 7, 1958, Walter C. Witners, Jr. and
Shirley X. Withers, nusband and wife, as tenants by the
entirety, were the record owners of lots 3, 4, 5 and 6 as
shown on the plan. Record title to Lot 5 remained in the
Wwitherses until April 28, 1967. |
L4, By deed dated February 29, 1954, walter C. Withers,
Jr. and Shirley K. Withers, husband and wife, conveyed alll
their right, title and interest in Lot 4 to Richard L. wWilder.
Transfer Certificate of Title No. 74796 in the name of Richard
L. Wilder was issued on March 2, 1964. -
5. By deed dated June 13, 1966, registered as Document
No. 274690, Richard L. Wilder conveyed all his right, title
and interest in Lot L4 to Walter C. Withers, Jr. for consideration
1less than $100.00. (See Transfer Certificate of Title No., 80342).
§. Withers retained record +itle to Lot 4 until April 285
1967.
7. By deed cated April 28, 1957, and recorded on May 7,

1657 at Book LL28, Page 15, Walter C. witners, Jr., former hus-

223 All instruments referred to herein as being recorded are

* yecorded in said Registry and all references to registered

instruments are to instruments registered at +he Land Court
jdivision of said Registry.

3/ sSnirley K. Withers died on April 1, 1967. (worfolk Provate
= No. 162897).




title and interest in registered Lot 4 and urregistered Lot 5
to Russell F. Gooley and Billie E. Gooley, husband and wife

as tenants by the entirety. (See Transfer Certificate of Title
“No. 82271 for Lot b).

8. By deed dated June 18, 1968 and reccrded on June 19,
1968,‘Russe11 F. Gooley and Billie E, Gooley, husband and wife,
as tenants by the entirety, conveyed all their right, title and
interest in Lots 4 and 5 to Laurance E, Boyden, Jr.

9. Plaintiff Carlson took title to both parcels on March
30, 1978 (see Paragraph 2 above).

10. Subsequent to the commencement of this action and
after the plaintiff's first motion for summary judgment was _
denied, two confirmatory deeds with recitals were recorded.
Tach deed was executed by a named defendant on the stacioconery
of the plaintiff's then counsel of record. Tre recitals
attached to each deed contain long narratives which, in
essence,attenpted to support the plaintiff's case for refor-
mation. |

11. The first deed, recorded on September 24, 1679 at
Book 5655, rage 283, is a deed from Walter C. Withers, Jr.,
in his own right and as surviving tenant by trhe entirety of

J—

5 .
i 3 :giq;rley'K Withers, purporting to convey &.-. L-S right,

e

<3

\
!.9.(7;;3

gnd interest in Lots 4 and 5 to Richard L. Wilder.

AN

L
“" 1p2. withers' recitals set forth, inter alia, that the

‘"""J

:estaary 29, 1064 deed of Lot 4 from himself and Shirley K.
Withers was 1ntended to "completely convey to Richard L.

7il1der all the right, title and interest wnhich I and my then

2729



spouse, Shirley K. Withers, held in Lots 4 a2nd 5 and described...
[on the plan]..." He further recites that:

"the purpose of said conveyance [was to] separate
from common ownership on that date the locus com-
posed of lots 4 and 5...from the locus composed
of lots 3 and 6...all of said lots having then
been owned by me and my then spouse...and intend-
ing to make such conveyance for the purpose of
preserving the independent use of lots and 5
herein, together, &as constituting a separate
jocus for future use as a single family residen-
tial building lot henceforth; but through mistake
or accident lot 5 was omitted from said deedj..."

13. The second confirmatory deed, recorded on September
28, 1979 at Book 5657, Page 544, is a deed from Richard L.
Wilder, purporting to convey all his right, title and interest
in Lots 4 and 5 to Walter C. Withers, Jr.

14, wilderts recitations set forth, inter alia, that the

February 29, 1964 deed of Lot 4 from Walter C. Withers, Jr.

and Snirley K. Withers was intended to completely convey to him
all their right, title and interest in Lots 4 and 5 for reasons
jdentical to those set forth in Wither's confirmatory deed.
(See paragraph 12 above); and that the June 13, 1966 deed of
Lot 4 from Wilder to Withers was intended to completely convey

to the latter:

",11 the right, title and interest which I held
in land described in the [February 29, 19£4]
jeed to me from said Walter c. Withers, Jr. and

2
wo ?;; as further described in Recital 2, herein, and
ﬁii — by the Confirmatory Deed from Walter C. Withers,
B3 o Jr., to me dated June 22, 1679."
i c:J In addition to documentation of record title, two sets
et
N : i%»of Requests for Admissions served on each of the nominal
jefendants are "in evidence. A1l the sets attempt to elicit
-
e i e g e e ~ o B



cicns regcarding the intent of the named defencdants at

L/

+he time they executed the deeds in question.—

[\
]
1
[
"

A deposition
of defendant Wilder taken by the plaintiff on November 25, 1550
is also in evidence. (Exhibit 11)

Additionally, the Town of Wellesley Zoning By-law (as
amended through April, 1980) is in evidence. The plaintiff

directed the court's attention to page 44 which reads as

follows:

"PRONKTAGE. There shall be provided for each lot
upon which & building or structure is hereafter
erected or placed a frontage of not less than
sixty (60) feet. This requirement shall not

apply to any lot having a frontage of less taan
forty (40) feet if such lot on June 21, 1951

did not adjoin other land of the same owner
available for use in connection with said lot,

nor to any lot having a frontage of forty (40)

feet or more and less than sixty (60) feet, if

such 1ot on March 23, 1664 did nct adjoin other
land of the same owner available for use in
connection with said lot, nor shall it apply

to lcts in Business Distriect, Business Districts -
A, Industrial Districts or Industrial Districts A." 5/

Inasmuch &s no testimony was produced at trial, the docu-

i

mentation vefore the Court is essentially the same as 1t was

en plaintiff brought her fourth motion for summary Jjudgment.

o
‘e
5

Richzrd L. Wilder is accompanied by ¥ilder's responses.
» None of ihe other three sets of Reguesis waS5 ansvered

py Wilder cr Withers. A4 motion to have itrese Reguestis
" Geemed simitted by virtue of defendant's feilure to
~%espond was denied by the Court on May 2, 1960.

T
ﬁiz The second set of Reguests for Admissions propounded to
. &
a

5/ ae thrust of plaintiff's argument is thati the Witherses,
= in anticipation of the March, 1964 amendment ito the zoning
by-law, intended to convey Lots 4 and 5 tc a third party
(Wilder) to remove Lots 4 and 5 from the same ownership
as Lots 3 and 6, thus avoiding the requirement for 60
foot frontage as proposed in the Zoning by-law change.
As of that date, Lot 5 had 50.28 feet of frentage on
GCilson Rcad, a col-de-sac, accocrding to the Plan. (See

Appendix).
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Tne Zssue thus rexalns wnether the plaliniifi nes esieblisined
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1

tne putuval mistake of the parties, trereby erii

tiff to reformation of the deeds in question.
The grounds for reformation of instruments are well settled

in this Commbnwealth, There ¢in be ho reformetion of & wyitten

instrument without fraud, accident or mutual nisteke. Century

Flastic Corp. v. Tupper Corp., 333 Mass. 531, 53 (1256) and

cases cited. Wnere mistake is elleged, reforcation is avail-
able to parties wnere -there has been a2 "mutual mistake which
is material to the instrument and where no rigats of trird

persons are affected." Beach Associates, Inc. v. Fauser,

Mass. &Lpp. Ct. (1980)'§/ The ristake cf one party-

is not ground for relief. Century Plasiic Corn., suopra, at

=4

AT

)=t

In the present case, where mutuzl rmistaz¥e is allezged,

the plaintiff's burden of proof is more stiringent than a pre-
ponderance of the evidence and the deeds will be reformed only
upon clear and convincing proof of mutual mistzke., Covich v.
i

Criambers, Nass. App. Ct.  (1979) Ses also Kidder v.

Greenman, 283 Mass. 601, 614 (1c33) (discussirg, without deciding

e mzaning of "full, clear ancé decisive" proc® necessary to re-

qﬁn

T or cancel an insirument on ithe ground cf rutuel mistake).

ﬁ\ﬂ.‘

A‘)

[
«
Q/ <125C Nass. App. Ct. Adv. Sh. 525, 533.
7/ F87¢ Kess. App. Ct. Adv. Sh. 2345, 2351 - 2352.
i l‘:ﬁ’ »
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or. all tne evidence, and for tne reasons stated belew, I
£:rd and rule that plaintiff has not sustained her burden of
oreof that Lot 5 was excluded from the deeds conveying and
recdhveying 1ot 4 due to the mutual mistake of the parties
thereto.

In order to establish the mutual mistake of the named
defendants, plaintiff relies primarily on confirmatory deeds
executed by Wilder and Withers and recorded during the penderncy
of tnis litigation, and on unanswered Reguests For Admissions
propounded by plaintiff to each naﬁed defendant.

The confirmatory deeds (Exhibits 3 and L), while part of
<ne record title to locus, are of little evidentiary value.
This is particularly true of the confirmatory deed énd recita-
sicne of defendant Wilder who contradicted kis recitaticns
durirg his deposition, taken subsequent to the recording o)
ris confirmatcry deed. A fair reading of Wilder's depcsition
(Exnibit 6) indicates that he executed the confirmatory deed

a3 ar. accorodation O plaintiff's counsel and relied on the

w

lasterls representations as to tre truth of e recitations

‘ n, having no independent reccllection of his intention

i tne I‘Ei-x —-—dd
e:<iner as grantee when ne received the deed to Lot L from the
= &
N
‘%ﬁﬁ 2& Ti-nerses Or &5 gransver when he later deeded Lzt L pack to
e AR
- & S 3 § -
il rr+hers. (ED. 27-35).
o
- additionally, boun confirmatory deeds wers drafzed by

1a:r2iff's counsel and executed on his statlonery. In light

of b2 tctality of the circumstances surrounding the preparatior



and submission of tne confirmatory deeds, ané particularly
in view of Wilder's subseguent statements which are inconsis-
tent with his recitations, sufficient suspicions are accordingly
raised whicﬁ permit me to give slight, if any, evidentiary effect
to his confirmatory deeds and recitations.

To prove Withers' intentions at all materials times, both
as grantor and grantee of Lot L4, the plaintiff relies exclusively
cn the statements contained in the confirmatory deeds and reci-
tations, none of which were subject to cross examination either
at trial or during a deposition, andé on unanswered Requestls
fer Admissions.

Slaintiff argues that pursuant to Mass. R. Civ. P. 36(a),

all matters ccntained in the unanswered sets =f Reguests must

te deemed admitied by virtue of Gefendant's fzilurs Tc resgond.
4 ThE gels 1O%o

gress and 4id, therefcre, admi

-3
"y

D
Q
(@]

L
H4
b
W)

sfF urzes, tnat

ne Court, hcwever, cannot agree, &as plein

s contained in tne Lequests

3
]
)

cursuant tc Rule 36(b) the statern

for Aémissions are conclusivaly esiabd

0
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reading of Rule 36(a) and (o) Indicaties that

2 Ay

~vamei Requests For Admissicns are ncwt only conclusively

binding upon tne party wno fails io answer, but can alsc form Sae

for summary judgment if nc genuine Zssues of mazerial fzct
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remain as a result. Mass. R. Civ. P. 56(c). Contra, Pickens v.

Fquitable Life Assurance Society, 413 F. 24 1390 (5th Cir. 1863),

Silvax v. Baker Tractor Corp., 1979 Mass. App. Div. Adv. Sh. 97.
Notwithstanding thé above, I cHoose not to apply literally
Rule 36(b) in this case for two reasons. First, Messrs. Withers
and Wilder are nominal defendants, neither of whom are embroiled
in a controversy with the plaintiff. 1In fact, both named defendant
were reticent to become involved in this litigation in any way,
having no present interest in the locus. Rule 36 presupposes
the existence of controversy between parties and, like its
Tederal counterpart, is a vehicle through which facts and issues
in controvergy can be narrowed piior to trial. It is not meant
to be used as a vehicle for circumventing one's burden of proof
of essential facts.
In this case, if I were to rule that all facts contained
in the three unanswered sets of ReqQuests For Admissions ﬁere
conclusively established, the case would be disposed of on the
strength of Rule 35. I do not believe that the Rule is meant
tc be interpreted in such a way as to allow a pleintiff to
name noninal disinterested defendants and then build a case
%% devoid of adversity by drafting ReQuests perhaps knowing they
'Li? “ 211 not be answered. A strict application of Rule 36 in this
case would, in my view, be a perversion of the Rules of Civil

4 ‘:é

P
2
e

rocedure and would substantially undermine this court's search

ier truth.

In addition, even if the statements contained in the

unanswered Requests for Admissions are conclusively binding upon




4

B

e R e s

withers and Wilder and operate to estop them from introducing
contradictory evidence, Rule 36 does not prevent Augustin, the
defendant-intervenor, from introducing evidence by depcsition

or otherwise that rebuts evidence introduced by operation of

the rule.

In the instant case, neither Withers nor Wilder appeared
at trial so there was no attempt on their part to circumvent
the operation of Rule 36. Augustin, however, has introduced
contradictory evidence in the form of 1) statements made by
Wilder during the course of deposition by Augustin's counsel

and 2) recitations in a deed of Lot 6 from Walter C. Withers
to Laurance E. Boyden, Jr. and Phyllis K. Boyden (Exhibit 5)
describing Lot 6 as bounded "NORTHELSTEZRLY again by land of
Walter C. Withers, Jr.". This deed is 15, 1665

and is at least some evidence, thougn not corclusive evidence,
tnat as of tnat date (after he conveysd Lot 4 tc Wilder and
vefore Wilder reconveyed Lot U4 to nim) Witners nad knowlecge
cf his continauing ownership of Lot 5.

Evern assuming arguendo that by oper

plaintiff has succeeded in conclusivaly estatblisning ine Zie-
2
o W <aken cmission of Lot 5 from the Fetruary 22, iSo- convejyancs
Qi 4 = -
Ve =3
TS e, of Lot L from tne Witnerses to Wilder, I Find trnat £laintiifi ras
il
ol & oy s e s . , . : ,
: failed to establish eitner cdefercdantis! intent i the regonveyance
p— 1
‘,‘-—‘j - - 3
~>f Lot 5 by deed dated June 13, 1908. INo Raguesis rcr fidml esion
-
sought to elicit the intent of eitner Withers or Wilder as to

»

tne 1966 conveyance. Therefore, notwitnstancding Augustin's

- 13 -
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introduction of Wilder's depecsition and Witrzrs' desc of Lot 5,
I find and rule that plaintiff has not clearlr and convincingly
es+ablished the mutual mistake of the named defencdants as to
the reconveyance deed executed on Jure 13, 18€5.

Additionally, no evidence was introduced at trial as to
the intent of Shirley K. Withers, now deceaseZ, who was a
tenant by the entirety with her husband, Walter C. Withers,
Jr., ané was a co-grantor in the February 2S¢, 164 deed to
diléer.

In any event, even if plaintiff had estatlishecd her case,
the objective of Withers and Wilder at the tirme of the initial
conveyance of Lot 4 would have been’ to manipulate lot ownership
in such a2 way as to circumvent an imuinent zoning aﬁendﬁent to
the town of Wellesley by-laws. ' Trne Courts of tnis Commonweal<ih
nave not favored manipulations which "attemrt to creserve nor-

Fal
4

standard lots for building purvoses." Giovanrucci v. Boerd o

Appeals of Plainville, L Mass. App. Ct. 229, 242 (19756), dir.

-+
&L

app. rev. den. 370 Mass. 867 (1976), citing Screnti v. Bcard o

ipoeals of Wellesley, 345 Mass. 383, 352 (1¢5%).

For all tre foregoing reascns, I rule tnet the plaintiff,

by clezr convincing

[41]

Z1lyn G. Carlscn, has falled to prov
%5 evidence that Lot 5 was omitted from the ceeds in guestiion by
-

re mutual mistake of Withers and Wilder. Thne plaintiff is

43 .~ nct, therefore, entitled to reformaticn.

- 14 -
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Both the plaintiff and defendant-intervenor have submitted
requests for findings of facts and rulings of law and I find and
rule as follows:

- Plaintiff's Requests No., 1, 12, 13, 15 and 16 are granted
and Nos. 2, 4, 5, 14 and 17 are denied. While requests 3, T,
8, 9, 10 and 11 appear to be superficilally correct, each is
inapplicable to the facts found and I so rule. Plaintiff's
request No. 6 is granted, but the court makes note éf the
inherent, independent obligation of the court to do substan-
tial justice in the absence of adverseness.

Defendants' requests Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10,
11, 12, 14, 16, 17 and 18 are granted. Requests Nos. 13, 15,
and 25 are denied. Construing défendants' requests No. 19,

20, 21, 23 and 24 conteining the language "insufficient evi-
dence" to mean insufficient to carry the plasintiff's burden

of clear and convincing proof which 1s required in a réfor-

Q&/@z&

mation case, I grant said requests.

Judgment to enter accordingly.

John B Fento
Justice

February 5, 1982

- 15 -
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Norfolk, ss.

ELLYN G. CARLSON,

COMMONNZALTH OF MASSACHUSZTTS
LAND COURT
DEPARTMENT OF THE TRIAL COURT

Plalntiff

V5.,

WALTER C. WITHERS, JR.
and RICHARD L. WILDER,
Defendants
and ROLF AUGUSTIN,
Defendant Intervenor

JUDGMENT

Miscellaneous
Case No., 90&to4

This case came on to be heard and was argued by counsel
and, thereupon, the court having ruled that the plaintiff is
not entitled to reformation, it is hereby

ADJUDGED and ORDERED that the plaintiffs complaint be,
and hereby is, dismissed.

r

A (f By the Court. (Fenton, J.)
‘j Attest:
Jeanne M, Maloney
> Deputy Recorder
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TowN OF WELLESLEY MASSACHUSETTS
3 ZONING BOARD OF APPEALS
" FRANCIS L. SWIFT, Chairmar: KATHARINE E. TOY
T HENRY-H. THAYES Administrative Secretary
WITTTAR . & ’ Telephone
WILLIAM E. POLLETTA 235-1664

WILLIAM F. CULLINANE
FRANKLIN P. PARKER

Join A. Donovan, Jr.

Anoezl of Ellyn C. Carlson |

Pursuant to due notice the Permit Granting Authority held a
public hearing in the hearingz room on the second floor of the Town Hall
at 8:45 p.n. on Jure 8, 1978, on the appeal of Ellyn G. Carlson, from
the refusal of the Inspector of Buildings to issue a permit for the con-
struction of & dwelling on Lot }j and Lot S, numbered 23 Gilson Roade.
The reason for such refusal was that said parcel of land contained less
than the required sixty-foot frontaze as specified in Section XIX of the
Zoning By-law. _ £

Cn May 22, 1978, the Inspector of Buildings notified the =~ .
avoellant in writing that a permit could not be issued for the construce— -+ =
tion of a dwelling on the lo®s involved as said parcel of land contaited -
less than the required sixty-foot frontage as required in Section XIi- of -«
the Zoming By-law.

“
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—
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On May 22, 1978, tre anpellant took an zppeal from such refaal’ o
and thereafter due notice of the hearing was given by mailing and pugfica-—
tion.

BERRERE

Nicholas Soutter, attorney for the appellant, explained in detail
the reasons for the appeal.

Mark D. Shuman, attorney representing Mr. and irs. Rolf M. Augustin,
Jre., 19 Bradford Road and ¥r. and Mrs. Jon L, Plexico, 15 Gilson Road, stated
that an examination of the Norfolk Registry of Deeds revealed that as of 4he
critical date, March 23, 198, the fronit parcel of the petitiocner's land
which centains 50,28 feet of frontage on Gilson Road, was owned by a person
Wwho also owned an adjacent parcel which could have been used together with the
» - under-sized lot to make a lot conforming with the 60 foot frontage requirement
< of5the by-laws. Therefore, the condition set feorth in the Zoning By-law pro-
> viding a basis on which an exception could be founded not having been met,
.~ the“lot cannot be built upon. He felt tnat the same informabion was available
“ to %he appellant whose responsibility it was to conduct a similarly thorough
examination of the Registxry records and not rely on the records of the Town.
He further stated that Mr, and Mrs. Augustin and Mr, and Mrs. Plexico both
purchased their abutting properties and further developed them with the
knowledze from recorded documentation at the Registry of Deeds, that the
non-developed land abutting theirs and which is the subject of the appeal
could not be built upon because it was a non-conforming lot. He also sube
ritted a brief to become part of the record, which covered cormletely his
opposition to the granting of the variance.

.
€
!
|

Letters opoosing the granting of the variance were received from
the following: HMary A. Taylor and Mergaret H. lagnuson, 15 Bradford Road

Peter B, Sholley, 31 Bradford Road, Amelia S, Archibald and R. Gordon ?




£ tllyn 3. Corlson -

£
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Archibald, 1 Gilson Soad and Joycelyn C. Austen, 34 Bradford Road,

Disirict requiring a minimm lot area of 20,000 square feet.
involved is made up of two lots, namely, Lot L and Lot 5, which tegether

Statement of Facts

The property involved is located within a Single Zesidence

cartain 21,000 square feet. Lot 5 which abuts Gilsan Road, a culdesac,

has e frontage of 50,28! rather than sixty feet

By-law,.

The percel

as required by the Zoning

The appellant seeks a variance which will allow the construction
o a dwelling on the parcel imvolved with a frontage less than ths required
eixly feet. Section XTI of the Zoning By-law provides that:

®There shall be provided for each lot upon which a build-
ing or structure is hereafter erected or placed a frontage of
not less than sixty (60) feet. This requirement shell not
&pply to eny lot having a frontage of less than forty (L0O)
feet if such lot on Juns 21, 1951 did not adjoin other land
of the same ovmer availadble for use in comnection with said
lot, nor to any lot a frontage of forty (40) feet or
nore and less then sixty (60) feet, if such lot on March 23,
1964 did not adjoin other land of the same owner mvailable for
vse In commection with said lot, nor shall it apply to lois in
Business Districts, Business Districts A, Industrial Dis-irio&s_
or Industrial Districis 4,7 L E

d e~
It was explained by the gppellant!s atiorney that an investigzti

had been made through the Town records to determine whether the sub)]
parcel was a bulldable lot for a single family dwelling, Those recordy
ehowed that the parcel involved was held under a separate ownership f'#n

adjacent properties an the critical date, March 23, 198, and,therefese,
met the criteria necessary for an exception to the by-lzw, Based on

Jeak:]
information, the appellant purchased the property 2nd now mms title “EE
said lots. An gpplication was filed for a building permit and it wes at

e
MWL

Y

enc =

e an ]

SSYHAT!S
301440 5,98
03133

tha\_;t;:gim that it was discovered that the Tem records were incorrect. The

“registered land 4n the Land Court and was owned in comuon ownership with
- the adjacent house lot.

& dwell{“{z}g on the parcel invdlved would not prove detrimental to the pudlic

good and -could be granted without millifying or substantially derogating fram

lﬁoﬁ-?inthanedbamﬁegistryofbeeds revealed only one deed recorded to

ouner of the property and thet covered Lot I only. Lot 5 was un-

The attorney wrged the Board to grant the variance as he felt that

the intent or purpose of the Zoming By-lzw. In his opinion, & literal

enforcenent of the by-lew'would result in undue hardship to the appellant

who has incurred expense in excess of $22,000.00 for a lot which will be
virtuelly worthless. ;

It vas also stated that the appellant endeavored to purchase a

sxell piece of land from the adjoining neighbor which would provide a Bixty-
foot frontage &s required, but was unsble to do so0.

mrupspany TP PP p—— " ki
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Decision

Ca Jane 15, 195h, a parcel of Jard 1yinz on tre west scide of
Cliff Road, with a frontage on said ouplic road measwring 306403 feet
end a frontaze on Gilson Road, & srivate culdesac, reaswring 121,76 feel,
vm3 subdivided es shom on a plan drawn Ty Willian Je Torc, Jre, 2 cinil
enzineer. This subdivision consisted of six lots, two of which lots are
cn C1iff Road, two of which have no frontage on any roadvay, and the
renaining two lots civide the frontage on Giloon Roade

Lots b and 5, the subject matter of s appeal, are the cnes
1o0cated on the western end of the subdivisien, lot fouwr lying to the south
of lot five, having no frontase cn any w2y, 10t Tive beinz contiguous io
2nd lyirg to the north of 1ot four, having a fromtage on Gilson Road,

neasiring 50,28 feet.

Tn 1958, cne Withers axd his wife, became the oimers of lots
four and five, Lot four 18 & registered lot of land, end lot five is
unrezistered. The stelus of title to both lots rermained in the neme of
Witbers and his wife wntil 198h. On Feorusry 29, 19684, Walter C, Withers
and his wife Shirley execuied 2 deed, for consideration, with quitclaim
covenants to one Wilder, conveying to Wlder lot mmber 4 as shown an the
Ford plan dated June 15, 155k.. ~ris deed was registered at Korfolk
Registry of Deeds Land Court Sivision o Narch 2, 1564, as Document
Yo 251938, certificate Ho. 74796 in Sook 374 =t page 196,

_ Briderce of title %o Lot L for the period of time between the
conveyance to Wilder ard Aoril 1967 was not affered, but the Norfollk Deed
Tecords indicate Wilder reconveyed Baid lot to Withers in 1955,

71
i
’

peiar to 194 end on March 23, 156k, 'Titbers was the recard
+itle holder of Lots 6 and 3, shown on the Ford Plan, Lot 6 has frontage
on Gilson Road measuring 71.43 feet and adjoins Lot 5, glso fronting on

on April 28, 1967, Withers, whose wife Shirley had deceasesy
and whose next wife Celia joined in the deed of comveyance of said f}e,&

Aw' —j

~

2

copveyed Lots L axd 5 to one Gooley and wife. In 1563, the Goaleys €op= <

" v@dthesamel.otshandEtooneBoyﬁenamiwife. = - C
Co 5B vy o .
% 2 pe petitioners becam the legal title balders of Lots Whod T g
"':,,{'»-"5'_1‘.1121973 and spolied for a permit to erect a sirucre on said ledse £ 70 |
> On Ve 22, 1978, the Inspector of Brildings refused to issuve the i .
on the grownds that the Lots did not conform to the requirementsgyd 1 ’_

O e Y relative to the sixty-foot frontage, =d it 1s from this™

refima%that tHis appeal is taken.
e ﬂ‘:f 1 f
zoell make this zppeal umnder the orovisions of
the Zoming By-lew walch provides for en apoeal to be

d

X

Section
taken by Sersan agzrieved by reason of his inability to obtain a
permit or enforcencnd ectian fron eny edministrative office under this _-E

Zoning By~-law and the Zoning Act. The appeal was timely talen and within
the thirty days from the docision of the Inspector of BuildingSe

The appellants, in presenting their rievangey(suzgest that they
eve slso secking a variance from the terzs of Sectiok XIX pf the Zoning
By-law. Althougn there appears nothing in the appeal, #1led, concerning
a petition for a varlance wnder Section XXIV D, the public notice contains




é2cal of Ellym 3. Carlson i

' no reference to such 4 request, and those opposed to the grant of relief
base their opposition on the terms of Sectian XXIV D, the Permit Granting
Authority makes its decision relative to both an appeal and a petition
for a variance,

As to variances: in order to grant a variance from the terms
of this Zoning By-law, the Permit Granting Authority rmst Specifically
find that literal enforcement of the provisions of the Zoning By=-law would
involve substantial hardship financial or otherwise s to the petitioner or
eppellant owing to circumstances relating to: i) soil conditions, ii) shape,
or 11i) topography of such land or structures s especially affecting such
land or structures but not generally affecting the zoming district in which
it is located; and the bardskip shall not havd been self-created; and
desirable relief may be granted without substantial detriment to the publie
good, and without millifying or substantially derogating from the intent
Or purpose of this Zoning By-law,

The Permit Granting Authority is unable to make this required
finding because there is a void of evidence to support such g finding,

Sought a permit to build, the Inspector acted in acecordance with the terms
iof Section XIX of the By-law, On the evidence presented at the public

“] ing, and on our own investigation, the criteria necessary to make an
-gxception to the terms of the By-law is not met, On the date, March 23,
A8y, Lot 5, one of the two lots now owmed by the appellant, stood in the
“name of the persons who owned adjoining land available for wse in connec=
‘tion with Lot 5, .

O

- Therefore, it is the wnanimous decision of this Board, that it

Jcamot grant a variance, and the appeal from the action of the Inspector
—of Buildings is dismissed,

AT
f gy X3
o2 ) ) LT Teete g . }‘in /"r'%
2] F;amcis LS /on o,
D P # -
L % [l el 3
25, G William 0, Hewéit
7 = \S 2L,
Filed Hlthjggen Clerk 7/2H/7% Franxlln‘P. Parker
A true copy . ;?a .
Attest: 6:3,.
é\—c_c_/ 'h"‘-'\/
Town Clerk
(4 pages)
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Petition of Ellyh G. Carlson

o N2

Fd

Pursuant to due notice, the Permit Grﬁyting Authority held a Public Hearing in the
second floor heariﬁg rgom of the Town Hall on Tuesday, February 24, 1981 at 8:00 PM
on the Petition of/Ellyn G. Carlson, requesting a variance from the terms of
Section XIX of the Zoning Bylaw which would allow the construction of a single

family dwelling and garage at 23 Gflson Road, with a front yard and frontage less
than the required sixty (60) feet. '

At the Hearing, the Petitioner Ellyn G, Carlson, was represented by her husband

and attorney, Robert Carlson. Two neighbors objecting to the granting of a variance,
Rolf M. Augustin, Jr. and John L. Plexico, were represented by attorney Mark-D.
Shuman. Several other neighbors appeared in person and spoke in opposition to the
granting of the variance. Letters of opposition were received from immediate
neighbors and letters in favor were received from persons in the general area of

23 Gilson Road. Both attorneys filed briefeé at the hearing and letters with sup-

‘plementary materials subsequent to the meeting. At least one memeber of the Permit
Granting Authority has viewed the premises.

History

This matter is not new to this Authority. On July 24, 1978, this Authority, in a
lengthy decision, dismissed the petitioner's appeal from the denial by the Inspector
of Buildings of a permit to build a single family residence at 23 Gilson Road. The
petitioner filed an appeal to the Superior Court (Docket No. 125210) of the dis-
missal of the appeal from the Inspector of Buildings' denial of a permit which has
not been tried as yet. In 1979, she filed and then withdrew, after Public Hearing,
a petition for a variance. On June 23, 1978, she filed an action im the Land
ZgoursﬁiDocket No. 90804) to obtain a reformed deed to Lot #5 which would allow

the pqgétioner to come within the exception to the 60' frontage requirement.

-Rolf Augﬁstln filed an action in the Land Court (Docket No. 91756) against the
Inspecto® of Buildings and Ellyn G. Carlson seeking an injunction against the
issuance a building permit and obtained an order setting aside the Judgement of
September*ﬁ 1978 in case No. 90804 granting a reformed deed which had been

v
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Petition of Ellyn G. Carlson, continued ,” "/ Page 2.

ar >

allowed with the consent of Withers, Wilder and the petitioner. Said deed had

described a conveyance by the Withers to Wilder of not only Lot #4 but of Lot
#5 on March 2, 1964. . -

-

Statement of Facts
| .
The property invol#8d 4s located within a Single Residence District requiring a
minimum lot area of 20,000 square feet. 'This parcel involved is made up of two
lots, namely, Lot #4 and Lot #5, which together contain 21,000 square feet. Lot

#5, which abuts Gilson Road, a culwde-sac, has a frontage of 50.28 feet rather
than the 60 feet as required by the Zoning Bylaw.

The petitioner has produced a diagram prepared by Registered Land Surveyor, John
J. Michaelson, which describes the metes and bounds of Lots #4 and #5 and the
proposed location of the single family residence. The setback on the west side
is given as 20.5 feet; that on the east side, nearest Lot #5, is given as 28
feet. The front yard setback, from what appears to be the nearest point on the
cul-de-sac to the north side of the hou§g facing Gilson Road, is 42 feet.

Petitioner's problems started after she purchased Lots #4 and #5 on April 30,
1978 and when she discovered that the Norfolk Registry of Deeds records show that
as of March 23, 1964, the front parcel of the Petitioner's land which contains
50.28 feet of frontage on Gilson Road, was actually owned by the Withers who also
owned the adjacent parcel, Lots #6 and #3, all shown on the subdivision plan of
William J. Ford, Jr., a Civil Engineer. Lot #6 has frontage on Gilson Road
measuring 71.48 feet. The Town Assessor's records apparently had shown that as
of said date both Lot's #4 and #5 to be owned by Richard Wilder who had received
a deed from the Withers to Lot f##4 on March 2, 1964, twenty-one (21) days before
the Zoning Bylaw from which the Petitioner seeks a variance became effective, re-
quiring a 60' frontage instead of 40" which had been required prior thereto. A

detailed history of the pertinent prior conveyances may be found in this Authority's
deiégion of July 24, 1978.

f&kpetb;esent petition is based largely upon the same arghments presented on the
y?ﬁpegf‘from the denial of the building permit in 1978 with the additional argument
_ftﬁat the Petitioner's parcel being on a cul-de-sac, would be unable to comply with
‘the front yard requirement of Section XIX that requires "a front yard at least
thirti (30) feet in depth and a least sixty (60) feet in width for the entire
depth 6tthe front yard" and therefore a variance should be allowed. Petitioner
argues that because lots abut a cul-de-sac, the Zoning Bylaw cannot be complied
with since a sixty foot straight line cannot be drawn across the front edge

of the property. Petitioner argues that the proposed dwelling would not be
> ’




Sk
)(\L

7
Oy, # a
’4'6_'5(. " f/ 7

4
[V ‘
& )y
Ry, “slte
Py
v
Petition of Ellyn G. Carlson, continued . Page 3.

detrimental to the public good, would not nullify or substantially derogate
from the intent and purpose of the Zoning Bylaw, and literal enforcement of

the Bylaw has created a hardship in cost’ and expenses substantially in excess
of the $20,000 purchase price. 4ﬁf‘_= ’ '

,

The opponents of dnzafiance argue that Petitioner is not entitled to a variance
based soley on the lack of the required frontage and front yard dimensions.
They argue that any problems with the parcel should have been known to the
Petitioner since an examination at'’the Registry of Deeds would have disclosed
that Lot #5 was still owned by Withers on March 23, 1964 and that the exception
to the required 60' would not be available to her. Furthermore, they argue
that Petitioners reliance on Town Hall records and verbal assurances that Lots
#4 and #5 were buildable was misplaced. ‘ 5, R
Petitioner has tried to purchase portions of adjacent property to get the re—
quired frontage but has not been successful. Petitioner offered in writing to

_sell the parcel for $26,000 in December,.1978. Certain offers to purchase some

or all of the parcel from the Petitioner have been made but no agreement has
been reached. ' ’

Decision

Based upon a careful consideration of the evidence submitted at the Public

Hearing, the briefs and exhibits submitted by the Petitioner and interested parties,
and reading of the Zoning Bylaw and pertinent case law, we deny the request for

a variance since we do not find evidence sufficient to warrant the findings re-
quired before a variance may be granted under Section XXIV-D l.a. and b.

The various legal actions pending in the courts do not affect this Authority's

EOW%E to decide the issue before us on the merits.’ o

=

;}di Mamch 23, 1964, Lot #5, one of the two lots now owned by the Petitioner, stood

+'in the name of the Withers who owned adjoining land, Lot #6, which was available

to provide the required frontage for Lot #5. Thus, as found in our July 24, 1978
decision, Petitioner would not qualify for an exemption under Section XIX from the
60! reéug;ement. 1f Petitioner obtains a reformed deed for Lot #6 which would
show the@ithers deeding out Lot #6 before March 23, 1964, the Petitioner might

w1y ree B by 4
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Petition of Ellyn G. Carlson, continued 1" Page 4.

qualify for a building permit as a matter of right; - LT Qf'

-4

A deficiency in frontage alone dpes not provide any basis for a variance. In

Raia v. Board of Appeals of N. Reading, 4 Mass. App. Ct. 318, 322 (1976), the
Appeals Court stated: : _ 4&« i .

/o -
" (t)he division of that property into two
nonconforming lots did not create a -
substantial hardship especially affecting

the vacant lot, even though the latter . =-.
could not be built upon, as it could have -
remained part of a nonconforming lot."

i e .
b5 m—

In this case, part of Lot #6 could have been aﬁéilablé to make Lot-#S conform
to the more stringent 60' requirement since both lots were owned by the same
parties as of the effective date of the Bygaw on March 23, 1964. 1In Warren v.

‘Board of Appeals of Amherst, 522 Mags. Ad. 1981, the Supreme Judicial Court,

"1d. aB,532-533.

"In no sense do Petitioner's arguements describe a circumstance especially affecting
her logzﬂ There are approximately 65-70 cul-de-sacs in residential zoning districts

citing Raia V. Board of Appeals of N. Reading with favor, held that insufficiency
of frontage is not a condition especlally affecting the subject parcel, but not

affecting generally the zoning district in which it is located. The Court stated:

"If the Legislature intended the mere fact of
a deficiency in the required frontage of a lot
to be sufficient without more, to satisfy this
particular prerequisitie for a Variance, it is
difficult to believe that they would not have
done so in this statute. They did not do so,

> and we believe that they did not intend that
.5 Se result.”
15'—2-‘, ?ﬁ-
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in the Fgwn of Wellesley.
.

Petitioner's proposed residence would, but for insufficient frontage, meet the

front yard requirement by measuring the thirty foot setback continuously from every
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point along the property linc at the cul-de-sac.. This would result 1n a cetback
in the identica¥ shape of the cul-?e—sqc. There is pothing in the Zoning Bylaw

which requires the drawjng of & gtraight line across the ftontage as Petitioner

suggests. Even if a staight line were drawn at a tangent ‘actoss the point im
the cul-de-sac nearest the side of tqp building facing the street, the proposed

‘building would havgﬂ;he required front yard, but for the lack o£ frontase.;

Therefore, it is the unanimous opinion of this Authority that this requested _
variance be denied and this this pétition is dismissed. :

o }§ ? Donov7/.lr.

Stephen S. Porter
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