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Petition of Edward M. Levitt

Pursuant to due notice the Board of Appeal held a public hearing
in the hearing room on the second floor of the Town Hall at 9:2C p.m. on
Tecember 7, 1972, on the petition of Edwsrd M. Levitt, reguesting permission
to construct & multi-family dwelling on the premises located at 609-611 and
617 Washington Street, The petitioner further requested an exception from
the terms of Section XVIII,Area Regulations, which requires & minimum area
per dwelling unit of 10,000 square feet, Said petition wes made under the pro-
vigions of Chapter LOA, Section 15, of the Oeneral Lews and Section XVIII of
the Zoning By-law.

On October 17, 1972, the petiticner filed his request for e hearing
before this Boerd, and thersafter due notice of the hesring wes given by
neiling and publication,

Richard M., Perlmutter, a business associste of the petitioner, spoke
in support of the petition at the hearing.

Frederick Glover, Architect for the project, cutlined in detail the
architecturel features of the proposed structure as well as the development
of the property snd its landscaping.

Richard W, Clayton, Jr., 8 Cross Street, opposed the propesed project,
as in his opinion, Wellesley needs apartments for the elderly more than it
does the proposed apariments,

Barry Spacks, 16 Abbott Street, suggested that some winter screening
be provided for the homeowners in the rear,

The Planning Board in ite report steted that regardless of the merits
of the propossal, the request to construct & multi-family dwelling within =
Single Residence District is, in effect, s request for & change in zoning
district designetion end should, therefore, be directed to the Town Meeting.

Stetement of Frote

The property involved is locsted within & Single Residence District
requiring & minimum lot erea of 10,000 square feet. The combined erea of the
tvo parcels is approximetely $0,790 squere feet. On one parcel there wes &

g four-story brick and stone building which was destroyed by fire in Jamusry
1972 end subsequently removed pursusnt to an order of the Building Inspector,
Seid building, which wos known as the Webb House, had been used for epproximately
seventy-five yesrs for verious non-conforming uses including 2 hospitel, @
college dormitory, a nursing home end & lodging house. Just prior to its

being destroyed by fire, this Board granted the petitioner permission to con-
vert the building into six apartments, however, during slterations, it was
destroyed. On the adjacent percel is & dwelling house which hes been occupied
for some time a2s 8 two-family dwelling. It is proposed to raze this dwelling if
the requested permission isg grented,

In April of 1972, the petitioner recuested permission to construct
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8 five-story bullding within the height limitetion of forty-five feet, which
would provide thirty-nine spartnents, five two-bedroom spartments and three
one~bedroom apartments on each floor. If built, it would have covered 2L¥ of
the lot, leaving 768 for open green aspsce, and was to be located 36' back from
Washington Street and 20' from the side lot lines, with underground parking
area for sixty cars.

The request wes denied by the Board of Appeal, and in its decision, it
steted es ressons for such denial, inter alia, thet the proposed use was too
intensive for the srea, noting that the structure materislly exceeded the
Uimitations of the Limited Zpartment District with respect tc minimum lot srea
per dwelling unit, minimum lo¥ or bullding site erea, number of stories,
set-backs and yard reguirements, It further pointed out that the requirements
of the Limited Residence Nistrict were slso in some respects not satisfied.

The Board felt thst these Zoning By-lsw provisions, slthough not centrolling,
were entitled tc considerstion as a reflection to some degree of a consensus of
the townspeople as to what sre aceepteble apsrtment charascteristics. They were
also of the view that some 6f thel eriticisms directed to the too-intensive
proposed use of the area &nd the lack of harmony with other structures in the
area had some merit,

The petiticner now sesks permission to censtruct & tvo-story, Wwood-frame
brick-faced building which is designed to provide twenty dwelling units and
his plans project a considerably less intensive development and use of the
locus than that proposed in his esrlier petition. The height hes been reduced
from five gtories to two and three story sections thirty feet high at the highest
point., The number of uniis has been reduced from thirty-nine to twenty, and
the square fovtage of the building from 77,000 mquare feet to 26,000 square feet,
The coverage of the lots by buildings has been reduced from 2L¥ %o 20« Esch
spertment according to the plans, is to have one covered parking space (916" x 2L')
located directly below the living space snd sccessible by an enclosed entry
stairwell. Ten additionsl parking spaces 9' x 20' will be provided st grade for
vigitorg end deliveries, with room for additional speces if required. The
twenty nnits will consist of ten one-bedroom spertments, four tvo-bedrosm apsri-
ments snd six two-bedroom duplexes, up and down stairs,

Petitioner urged that beceuse of the ecenomic loss resulting from the
fire and subsequent demolition snd removel of the building, serious financiel
herdship will result if he is compelled te conform to the remuirements of e
Single Residence District; that the srea ig not suitebls for development with
single-family dwellings betause of the nmumercus non-conforming uses surround-
ing the property. He slsc stated thst the proposed apartment building will
not be detrimental to surrounding properties but rether will hsve & bepeficiel
effect on the area,

4 get of erchitectursl drawings, including elevations, floer plens and
landscep ing were submitted, 8aid plens were drevn by H. Wendell Phillips,
Boston, Mass., and deted October and Hovember 1772, £ site plsn vas slso sub-
mitted, dravn by doseph A, Bodio, Barnes Engineering Company, Inc., C. E,
iuburndale, Mass., dated Detober 1972, which showed the locetédn of the proposed
building on the lot a&s well as the proposed parking srea,

Decision

The Board hes exsmined the plans submitted and the locus, and hag care
fully considered the evidence introduced in the petitioner's presentation, ¥o
significant or meritorious arguments were advanced in opposition to the

proposal.

It is cleesr to this Bosrd that substantial hardship would be suffered
by the petitioner as s result of 2 permanent litersl enforcement of the use
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restrictions of the Zonlng By-lew in respect to this locus. It 18 not, in
the opinion of this Boerd, an appropriate logation for o new einglo-family
regidencse econcerically or otherwige., Pelitiones's building which was raged
o one af the lots had been unzed for & number of nonsconlorming uses during
the pust seveniy-{ive years, The mopt recent use, i the tise when this
Soard puthorized conversion of the wallding into six gparteents, was a5 o
ledging house for 17 te ¥ individugls.

The prewises 15 gueniion ave Literslly swrrounded by non-gingle family
regidence wpes, Tor instance, scross the strest are spurteent houses, ladging
houges and & funeral howei & short distence dowm tho street to the left is &
business arsaj diagonelly to the right across the sireet are & church ond &
paxrkdng loty oo both sides there gre houser used for medical offices; Justi
beyond the medical offize an the corner of Weston Moud and Weshington Street
iz a recently scquired smminipel sariing lot, and behind the locus on Abbott
Street are several single~Tanily houses bul nmany others are being usod fer two,
thee and four family and other muliinle ocoupency mnposes, plus auother
wminteipal parking lote ,

Thiz situation as It slffects t.e locus 1o a resuli of & number of
factors ineluwding the natural sging and obgolestence of old residences, the
sradual expansion mmd escroaciment of business sl business related uses and the
incrpssed Ineidence of legel and illegal neuwconforming miltiple residence uses,
in some oaSes a8 & resull of metion by the Tom Meeting and in otber instances
by suffersnce of olher sgencles of the Town,

The Dosrd pgain takes node of the fect that there s an obvious need
within the Tow of Wellesley for asscommodatiens of the type here proposed.

There can be no serious grgunent aboub the inaporopristencss of Lhe
locus for new single-family residence development; tils has been yecogulzed offie
clally on & nurber of accasions by the "laming Board and others. The principal
difference of opinion bebtween this Doard and the Planmning Board mppesrs Lo be
the latter's frequently-oxpressed positlon that the Board of Appeal doss not
legally have tue poawer or autherity to srant the relied requested in these
eiveungtances, & view whieh 18 clearly incorrect in the opinion of this Board,.

The pertinent statute (Mass. 0.0, (Ter Bd.), Chapter LO#, Secticm 15,
anthuriged this Uourd {o zrant & variance from the ZJoning Byedew with respest
o o nertieudar parcel of lande.l."where, owing te cemditions especially affecting
guch paroel or bullding bul wot alfecting penerally the soning dipiriet in which
it ie locaied, & liiterel exdlorcement of the provisions of the ordinmice o byelug
would involve substantizl berdship, fineneisl or otherwise to ithe eppellent,; and
where degirable relief may be groantsd without substantisl delvinent 1o the
public good and without nollifying or substantially derseating from the intent
ap purpobe of such ordinsnce or by-lew, but nol otherwiee,” I1 is 4 opinion
of this Doard that 211 of iho foregoing condiilione precsdent 1o ite peanting
tie pequested varianece ere present or have been estisfied and 14 go Cinde,

Be find ihat the cmditiong which alfoct this parcel and give rise o
hardshis eve nol eoaditions which offect generally the soning disirict. The
inmopropriatensss of the locue for single~fardly residence developrent derives
not only from ite murroundlags bul elso from Lie unigue pise, shepe and Joesation.
The srea, frontazge s side yard reguirmments of the Zoning By-loe would dietete
ag & practical metter n singlee~lenily residence subdivision of four slonguted
parecls with frontages of 60 feet and depihs of spproximstely 210 feet mnd greus
of about 12,600 square feed, wnd in an aves where ihe reaidential lots generally
hawe an aree of 5,000 to 8,00 Bguere feet yathor then the 10,000 sguare feet
reguired by the Zondng By-lew, DSueh o use of this lend would not enly be
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economic madness but also a greai disservice to the laxpayers of the Town.
The parcel's lecation on & very heavily travelled through way is another
condition not generally spplicable to the zoning district.

| We find that the financisl hardship incident t¢ literal enforee-
ment of the Zoning By-lew would be substantisl and that it is of a type con-
terplated by ihe eppliceble provision of law.

We also find that the relief proposed ig desirable and nay be
granted without mullifyiug or substantielly derogating from the intent or purpose
of the by-law. Petitioner has presented a well-concelved and attrective plan
Por development of the locus, one which is gemerally in keeping with standerds
previocusly accepted by the Town Tor gpartment type structures. Fo concern about
nossible adverse effects on other properties in the area was expressed at the
hearing and the Board is of the opinion thet the structure can only enhence the
aegthetic and economic values of the ares.

The Board, therefore, feels that a variance should sppropriately
e granted for the censirurtion of the proposed uvnite as authorized under the
provisions of Chapter L 04, Section 15, of the General Lews. The Board is of
the further opinion that an exception cen be grented fron the requirementis of
Section XVIII of the Zoning By-law which requires at least 10,000 square feet
of land for each dwelling uwsit. In iis opinion, the sreas adjolning this land
nave previously been generally developed by tie coustiuction of houses on lois
generelly smeller than is preseribed and peither the standard of the neighbor-
hood so established nor the requirements spplicable to mldiiple residence
digtricts under-the Zoning By-law, reasonable reguives 10,000 squave feet for
each dwelllng wnit conteined in the proposed tullding.

Ageordingly, the reguesied variance and exception are granted and
+he Bullding Inspector is authoriged to lssue a building permit for the proposed
bullding in sccordance with the nlans submitied and on file with ihis Board and
subject te the folleowing conditions:

Ie That all word shell be perlormed in accovdance
with the plans heretofore or hereafter filed
with and approved by the Board and in complisnce
with all other requirements of local and State
lows.

2e That petitloner shall praptly file such addi-
tional detsiled final plans and speecifications
for the provosed consiruction as the Doard shell
regquire showing the locations and elevaiions of
bulldings and thelir exterior materials apd incorw
porating such provisions for off-sireet pariing
Tacilities, interior roads and drivewuys, dralnage,
landscaping, soreening and exterior lishbting and
olher @ppuritengnces as the Bozrd shall in ils sole
disceretion reguire, which fingl plans ghall be subw-
Jjoeet to dhe Bourdls gpproval.

3. That the landscaping shall be meinitained to the
sgtisfaction of this Board for the life of the
buiiding and subject to such changes aw the Board
may by rezulation from time to time prescribe.

lte Thet upon completion of the building a complete
agt of architectural plans, incluwding s complete set
ol mechanical plans, shall bé submitbed to tils Board
&t least ten days prior to occupancy of vhe btuilding.
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That a sarely perfommnce bond mmning to the Town shall
be provided in the amount of $20,000. In form satisfactory
to Town Counsel and the Hoard of Appesl whieh shall be
posted with the Treasurer of the Town of Wellssloy before
commencenent of the work., Sald bond shall be eanditioned
on the campletion of toe work In mccordance herewith and
egigned by & party or portics satisfmctory to Toun Counsel
argl thie Soard,

That provision satisfaclory to this Bosrd for sowaze,
drainage and other utilitles shall be nmede ot no expense
to the Tom of Wellssley.

That the owmer of subject premises shall make sueh addi-
timsl or other provisions for off=streel pariing and
sereening thereof and othwrwise administer the project

&2 the Doard may by regdation from time to time prescribes

icherd O, Aldrich
é

Tea Ty Loneil

riled with Tom Clerl Ty Lester ' raser

T s o e



COMMONWEALTH OF MASSACHUSETTS

NORFOLK, ss. : SUPERIOR COURT
' CIVIL ACTION

e | No, 107130

&t @il
BEVERL "TT"“’”E) ..... , Plaintiff(s)

Richa-d pldesch. etz Defendant(s)

.........................................................

JUDGMENT
This action came on for (trial) (hearing) before the court, ....[%2, REZ o, "
J. presiding, and the issues having been duly (tried) (heard) and findings having been duly ren-
dered, o gl he degsiea ey The J@%ﬂnn":—d pengd Z‘ﬁf”f""]s
Itis Ordered and Adjudged: gz w9~d MNeretky s Raacledd -
(that the PIAINEL ...ocooovere oot ee e e e et e e recover of

thie defendatit’ inusismessmsnsamesudass: T Of Boabvusmmmmmss , with interest

thereon from ............... s i as provided by law, and his

costs of action.)

(that the plaintiff ............. /i take nothing, | -
that the action be dismissed on the pierits, and that the AEEnAANE vvvoerroeeorsoooeseeoeeoeeeeeees e
recover of the plaintiff .../ his costs of action.)

Dated at Dedham, Massachusetts, this ................. R B day of

T , 1974 .
7 Lot =2 GhoeLge
| St i SO
A TRUE CO%
w o,
ALEER DEPUT\/" ;SSI\STAN}I' cfERCK B
F.5 . GP.




COMMONWEALTH OF MASSACHUSETTS

NORFOLK, SS. : SUPERIOR COURT
' In Equity
No. 109730

BEVERLY F. OTTAWAY

JOHN R. VERANI

DONALD P. BABSON

LAURENCE H. STONE

MARY ELLEN FRASER
as they are the Planning Board
of the Town of Wellesley,

Plaintiffs

Ve

RICHARD 0. ALDRICH

DANA T. LOWELL

F. LESTER FRASER
as they are the Board of Appeal
of the Town of Wellesley,

and

EDWARD M. LEVITT,
Defendants

FINDINGS AND ORDER

This is an appeal from the granting of a variance
authorizing the construction of an apartment building on the
northwesterly side of Washington Street in Wellesley. The
Plaintiffs are the Wellesley flanning Board. The Defendants
are the Board of Appeals and the petitioner for the variance,
Edward M. Levitt. I find the following facts:

1. . Pursuant to proper notice, the Board of Appeal of
the Toﬁn of Wellesley held a public hearing on December 7, 1972,
. on the petition of Edward M. Levitt, requesting a variance to

construct a multi~-family dwelling on the premises located at




609-611 and 617 Washington Street. The petitioner further

requested a variance from the terms of Section XVIII, Area

Regulations, which requires a minimum area per dwelling unit of

10,000 square feet. Said petition was made under the
provisions of Chapter 40A, Section 15, of the General Laws and
Section XVIII of the Zoning By-law. |

On October'l7, 1972, the petitioner filed his request

- for a hearing before the Board, and thereafter due notice of the

*hearing-Was given by mailing and publication.

The'decisiOn of the Board of Appeal granting the
petition was filed with the Town Clerk on May 4, 1973.

The property involved is located within a Single
Residence District requiring a minimum lot area per dwelling
unit of 10,000 square feet. The combined area of the two
parcels involved is approximately 50,790 square feet. On one
parcel (#611),consisting of 22, 377 square feet, there was a

four-story brick and stone building which was destroyed by fire

" in January 1972 and subsequently removed pursuant to an order of

the Building Inspector. This parcel was acquired by Levitt by
deed, dated October 8, 1968. On August 21, 1971, the Board of
Appeal.granted the petitioner a variance to convert the
building ihtb.six apartments. On the adjacent parcel (#609),
consisting of 28,413 square feet is a dwelling house which has
been occupied for some time as a two-family dwelling. This

parcel was acquired by Levitt by deed dated October 7, 1971.




The dimensions of each parcel are as shown on plan

No. 124 ot the Town Plans of the Town of Wellesley, which is

EXhlblt 4A. Levitt was the owner of both parcels in questlon

at the time of his petition to the Board of Appeal. At the tlme
the decision of the Board was filed with the Town Clerk, namely,
_May 4, 1973, both parcels were owned by said ndward M. Levitt
and Arlene Levitt as Trustees under a Declaratlon of Trust
dated March 12, 1973, by virtue of a deed filed and registered
Maxreh 15, 1673, |

2. The Town of Wellesley is pringipally zoned in
single residence districts and in these districts the minimum
lot size varies from 10,060 to 40,000 square feet as'indicated
©on the zoning map (Exhibit 4) by the numerals "10", "AB" y "Zo,
"30" and "40". The next largest district is the educational
district, which is color coded in brown on the éoning map.
Material to this case are, in addition: business districts
(red) ; Business "aA" (pink); general résidence (vellow) ; limited
residence (orange); and limited épartﬂent (also orange). The
color codes of these last two are not consistent on Exhibits
4 and 4A.

3. The locus is zoned for single residence with a
10,000 square foot minimum lot size. This particular single
Yesidence district is in a pocket southwesterly of Wellesley
Square bounded easterly and westerly by educational districts
and, northerly principally by business districts. The locus

is in the northeasterly end of this district and about 1000 feet

Yo



from the center of Wellesley Square, where Grove, Central and
Washington Streets intersect. This "pocket" is irregular in
Shape, but looks something‘like a right hand mitten, palm up,
with the thumb side of the mitten along Grove Street. Between
the "thumb" and forefinger of the "mitten", a mixture of uses
are permitted; business, educational, limited residence and
limited apartment. This area is westerly of Grove Street,
Southerly of Washington and westerly of Denton Street. Most of
these districts were established in 1925, with modifications in
1862, aﬁd 1969.

4. The locus is almost completely surrounded by less
restrictive zoning. Time an;%zzsulting pressure of‘these other
ﬁses has caused non-conforming uses to exist in the immediate
residentiélly zoned neighborhood, viz: aparfments, lcdging
houses and two—fémily houses. Washington Street is a state
highway,‘Route 16, and car:ies a large volume of traffic.
Weston Road which runs northerly ffom Washington Street and is
only two lots svathwesterly of the locus is also heavily
travelled. There is a municipal parking lot on the
northwesterly corner of Weston Road and Washington Street to
serve the business uses in Wellesley Square. On the southerly
side of Washington Street, easterly of the easterly portion of
Denton Road are brick apartments which are housing for the
elderly and some huge mansions which are now lodging houses
having some connection with Wellesley College. Across from the
westerly portion of the locus, between the easterly and westerlJ

portion of Denton Road is a church, parsonage, and church




- parking lot. On the northerly side of Washington Street, the
buildings at 605 and 619 Washington Street, on either side of
the locus, cohtain offices for a dentist and two doctors. The
residences at 599 and 603 Washington Street are large, old
houses in somewhat decayed condition, as are the houses on
Wiswall Circle. The business district begins about 60 feet
easterly of Wiswall Circle.

5. Behind (northwesterly) the locus is Abbott Street
and the back yards of the houses at #12, 14, 16 and 18 abut the

‘ - Abbott Street
backyard of the locus. %5, 7, 8, 9, 10, 11, 12, 14 and 15/have
apartmentsior more than one family occupancy, although they and
the remaining seven houses on Abbott Street appear to be single
or two-family frame dwellings from the street.

6. The houses at 629 Washington Street, at the corner
of Weston Road; and at 14, 18, 19 and 257Weston Road are
occupied by two or more families and are frame dwellings that
appear to be one or two-family houses. On the other hand, there
are thirty single family homes on Denton Street, southwesterly
of the church. |

7. The apartments for whicﬁ the petitioner sought a
variance is an "L" shaped structure which is shown on Exhibits
2, 3 and 9. The exterior is to be brick.. The building varies from
two to thzee stories and is about 30 feet in height. It is of a
modern, attractive design. 20 units are proposed, each to have
a covered parking space, below grade, behind the building. The
proposed building will cover 22% of the locus. The resulting

5




density of 17 units per acre is only slightly more than the
density of the houéing for the elderly at 608.Washington Street
which is in fhe limited residence district. The nearest end of
the "L" to Washington Street is set back 30 feet. There ié a
40 foot minimum rear yard.

8. No detriment,substantial or otherwise, to the
public good will result from the proposed variance. The use is
residential in character. No significant incréase in traffic
will resulﬁ, nor will any other aspect of the proposed use
affect the public good.t

9. The particular conaitions which affect the locus
and do not effect the zoning district in which it is located
are these: it is located in a particular part of the zoning
district which is partially enveloped by business and other
uses which arerinconsistent with single family residential
developmeﬁt, and in a corner of the district which has changed
in considerable.degree to two-family and multiple family
occupancy. Thé locus is on a heavily travelled state highway.
It is one lot away from a municipal parking lot. The shape of
the lot is such that single family residential development

would probably mean four long, narrow lots containing about
1

The decision of the Board of Appeals is deficient in this
regard in that it makes only a cursory reference to this
required finding and leaves to inference the reasons for it.

See Planning Board of Northborough v. Board of Appeals of

Northborough, 356 Mass. 732.




12,600 square feet in a district in which most of the
neighboring lots in fact have less than the 10,000 square foot
minimum. The resulting "hardship" to the petitioner is
requiring that he make an econimically impractical use of the
locus. More specifically, it is likely that the petitioner:
Will make less money and probably iose money if he develops
the locus for one or more new, single family houses, or sells
the land for single family residence use.

10. I rule, nevertheless, as a matter of law, that
the evidence does not warrant the required statutory finding of
"hardship" resulting from any conditions especially affecting
the locus which do not generally effect the zoﬁing district.
The petitioner can build up to four single family dwellings én
the locus. .There is nothing about the topography to prevent it.
No expensive aemolition is involved. The "hardship" which the
petitionér advances is more like that found wanting in

~Sullivan v. Board of Appeals of Belmont, 346 Mass 819 and

" Coolidge v. Board of Appeals of Framingham, 343 Mass 742, than

it is like that found sufficient in Kairis v. Board of Appeals

" of Cambridge, 337 Mass 528 and Dion v. Board of Appeals of

Waltham, 334 Mass 528. From a planning point of view, the
petitioner's proposal is sound, and the existing zoning is
unsound, but that is a matter for the town meeting and not this
Court.

11. I find that that proposed use would not

substantially derogate from the intent and purpose of the




by-law because of the same factors previously found. The
residential use of the two parcels for apartments in this
particular neighborhood and on this street in close prokimity 6
similar uses and business uses would have no appreciable effect
on the zoning purpose of the single residence district génerally
or that secﬁion of the zoning district in which the locus lies.
Because of the ruling in Parégraph 10 above, I am
obliged to order that judgment be entered annulling the decision

of the Defendant Board of Appeal.
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