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Appeal of Willlam J., Jobnston

Pursuent to due notice the Board of Appeal held a public hesr~
ing in the hearing room on the second floor of the Town Hall at 8135 p.m.
on Pebruary 5, 1970, on the appeal of william J. Johnston from the refusal
of the Inspector of Buildings to issue a permid for the construction of a
dwelling en Lot B, also known as Lot 2, #21 Harris Avenue. The reasom for
sueh refusal was the Inspector of Bullding's uncertainty as o whether the
proposed adjustment of lot boundary lines copstituted a "Subdivision! with-
in the meaning of sald term in Chapter Ll of General Laws so as te preclude
his issuance of the requested permit under the terms of Section 81Y of gaid
Chapter. Said appeal was made under the provisions of Section IXIV of the
“oning By-law, Chapter L1, Section 81¥ and Chapter LOA, Section 13 and 15
of the General Laws.

On January 1, 1970, the Inspector of Buildings notified the
appellant in writing that a perndt could not be issued for the comstruction
of a dwelling on gaid lot for the above-mentioned reasons, and on January 19,
1970, the appeliant took an appeal Trom such refusal. Thereafter,due notice
of the hearing was given by mailing and publication.

Henxry D, White, attormey for the appellant, spoke in support of
the appeal at the hearing and later submitted & brief.

Donald P. Bebson, Chairman of the Plamning Board, stated that
he felt that only ome house could be built on the tract, and if divided
into two lets,a way would have to be provided in accordance with the
Subdivision law,

The Planning Boord in its written report stated thst it was wnable
vo recommend spproval of the request and urged the improvement of Herris
Avenue as a conditlon precedent to any approval of subject appeal,

Statement of Facts

The lot involved is located within a Single-residence District
requiring & minimum lot area of 10,000 sguare fect.

On January 6, 1969, the Planning Board voted to refuse to endorse
the plan involved as, "Approval Under the Subdivision Control Law Not Required.”
In a létter to the appellant, the Plamuing Board stated that it believed the
plan submitted was such a division of 2 tract of land as te constitute a
gubdivision within the meaning of the statute (Chapter L1, Section 811) and
it was not In a position to endorse the plan as not requiring approval because
the way (Harris Avenue) on which Lot B fronts wes not, and is not, deemed
adequate for the needs of wvehicular traffic in relation to the proposed use
of the land and lands, sbutting Haxrris Avenue. It further stated that with
respect to the "adequacy” of Harris Avenue, while the street bas been "paved",
Harrls Lvenue iz currently witbout adequate stable foundetion, without adequate
sidelines, without curbing, without walks, without dreinage and ie surfaced
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for less than the standard 2h-foot width,

It is the eontention of the appellant that sinee Harris Avenue
bas public water and sewer and the Town plows it and meintains its street
lights, it is a private way and not within a "Subdivision." One, therefore,
should not have to sbtain approval from the Planning Beard wnder the requirew
ments of Chapter 41, Section 81L of the General Lews governing Subdivisions.

The parcel of land involved which was laid out originally in 1896,
is mude up of six lets 25' x 106' and one lot LO' x 106'. The appellant desires
%o divide the seven lots into two uniform lots and proposes to move the lot
line of onme lot five feet which will result in each lot having a fyrontage of
95t and containing 10,070 square feet. DBoth lots would theh camply with the
frontage and area requirements of the Zoning Byelaw. However, because of the
lot line change, the Bullding Inspector refused to issue a permit. Hed the i
lines remained unchanged, in the appellant's view, a permit could have been
obteined for the construction of a dwelling on the lot inmvolved. Ibappears
that other houses have been consiructed on Harris Avenue where no change was
made to the lot lines, and the appellant feels that the proposed two houses
will not substantielly reduce the velue of any property witiin the district
and will not be injurious to the neighborheed or harmful to the public good,

4 plot plan was submitted dvawm by Everett M. Hrooks Co., Newtonville,
Wayland and W. Acton, dated December 13, 1968, which showed the land divided
into two lots namely, Lot A, with a frontage of 95! and containing 10,070 square
feet and Lot B with a frontege of 957, also containing 10,070 square fect.

Decision

The Board of fAppeal has reservations with respect to the correct-
ness of the Plaming Board's declslion that the adjustment of lot lines heve
involved constitutes a "Subdivision" within the meaning of the statute,

Chapter hl, Section 81 of the General Laws, but does not feel that a defini-
tive resolution of this issue need be made at this time, It will instead
consider the mevits of appellant’s request for an issuance of a permit under
the provieions of Section 81Y.

Harris ivemue was laid out ovdginally in 1898, and has heen used
for a number of years by the public. There bave been five houses evected on =~
the street since the emactment of the Subdivision Conirel Lew, end a1l -
perties involved have used Harris Avenue for asccess to and from their homes
as well as others visiting the premises. The street is paved and is maintained
by the Town of Wellesley to the extent of plowing snow and supplying dpd
servicing public utilities to those living on the street. .

- .

Because of these facts, it is the epinion of this Board tHEL the'
lot involved has fromtage on a private way (Hexris Avenue}, and although the
way 1s not built to speecificetions of the Planning Board, it is adequate for
vehicular traffic in relation to the proposed use of the property. It
appears that 1t has been used by those residing on the gtreet for s number
of years, and therefore should be adequate for the appeilant whe desires
to construct two houses on the proposed lots. It is impracticel end ineguit-
able in these circumstences to preclude indefinitely the best use of this
land by requiring this wwmer to improve the entire street to Town standards
as & prerequisite to securing permigsion for sueh use.

It is the feelinp of this Boaxrd thet the enforcement of the
provisions of Chapter L1, by denial of appellant!s building permit would
entail practical difficulty and wwmecessery hardship, and that these
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circumstances do not require that the proposed bullding be related to a

way on an approved plan since it will in fact be related to a private way
currently furnishing adequate ascess to and from Vorcester Street; therefore,
the requested variance is granted under the provisions of Section 51V of
Chepter li1 of the General Lews and the Building Inspector is dirested to
issue & permit for the construction of a dwslling on the lot as shown on

the plan submitted and on file with this Board, provided the requirements

of applicsble laws other than those which are the subject of this proceeding
are complied with.

Filed with Town Clerx
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WELLESLEY PLANNING BOARD NOTE :

APPROVAL UNDER THE SUBDIVISION THIS 15 A RELOTTING OF LOTS
CONTROL LAW NOT REQUIRED. SHOWN WA PLAN BY G.LSLEEPER EWGE,
S DATED MARCH /896 AND FILED AT

_ NORFULK REG. 0F DEEDS AS PLAN
N, 288 OF /896 /N PLAN BOOK /3.
ALAN oF L AND
IN
WELLESLEY ¢ MASS.
OWNED BY: WILLIAM J. JOHNS TON
|8 MAPLE RD., WELLESLEY HILLS
SCALE N, =4OFT DEC /3, 1968
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