7“4 S 5”

TOWN OF WELLESLEY MASSACHUSETTS

BOARD OF APPEAL

RICHARD ©O. ALDRICH KATHARINE E. TOY, CLERK
TELEPHONE

DANA T. LOWELL
235-1664
F. LESTER FRASER

Appeel. of Malcolm C. and Bladne T, Qliver

Pursuant to due notice the Board of Appesl held a public hesre
ing in the hearding room on the secomd floor of the Town Hall at 8:20 Dellls
on October 1, 1970, on the appesl of Maleolm C. and Elaine T, Cliver,
veing agerieved by an order of the Inspector of Buildings to cease using
the premises at 2{: Riverdale Road in violation of Section IT of the Zoning
By-law which limits the use of property within a Singleeresidence District.
Said gppeal was made under the provisions of Section IXIV of the Zoming
Byw=law.

On Auvgust 19, 1970, the Inspector of Buildings notified the
appellants in writing that the use of the above-mentioned premises by
several wnrelated peraons did not constitute single family oceupancy within
the meaning and intent of the Zoning By-law snd fupther ordered that the
unlawful use of such premises cesse immediately. On August 28, 1970, the
appellants took an appeal from such order and ihereafier due notice of the
hearing was glven by mailing and publication.

David Renefick, attorney, represented the appellants at the hearing.
Helcolm C. Oliver of 16 Elm Street alse spoke in favor of the appeal,

John Rogers, 13 Pine Ridge Road, stated that he felt such use of
the property would establish a precedent in the neighborhood; he did not
feel it was right and not helping the Town of Wellesley.

A letter of objection was received from Ralph and Margaret Bruster,
16 Riverdale Road.

Paul Jameson, attorney, representing Rebeyt Holbrook, 30 Riverdale
Road, sbated that, in his opinion, the prewsent use of the property is not one
allowable within a Single-residence Distirict} he steted further that his
client hes lived in his home for 23 years and that the present use of the
property is detrimental to his and to other swroumding properties.

The following persons also spoke in opposition to the appeals
Ferdinand Becker, 15 Garrison Road, Dexter Solles, 32 Thomas Road, Artlmy ¥,
Bell, 11 College Road and Harry J.lugent, 31 Ledyard Street.

The followlng nearby property owners also spoke in opposition o
the sppeal: Paul E, Murphy, 32 Fine Ridge Road, Wilfred Skelly, 21 Riverdale
Road and Mre. Monn, 26 Riverdale Road. ALl said they felt that the use of
the property was detrimental to their propertiess they objected to the mmmber
of cars parked on the property, activities within the property, and felt that
little consideration was given to those who had lived in the neighborhood for
some years. ALl urged that the appeal be denied.



Appveal of Maleoln C, and Elaine o
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Statonent of Facts

The property invelved is located within a Single-residence Distpiet
requiring a minimm lot area of 10,000 square feet. The house is & nine-
roam single~family dwelling 4O to 50 years old.

Ownert's gounsel stated at the hearing that the house was leased to
three students in June of this year, prior o recelving the notifieation from
the Building Inspector of thb allezed viclation. He also said that prior to
leasing the property, the eswmer investigated the Zoning By-laws of the Towm
of VWellesley, and concluded that the ccoupancy by three persons wes a permise
aive use within a Single-residence District. He cited a definition of &
rooming house which allegedly spoke in temms of four or more wnrelated people
living together under the same roof. The implication in his view,therefore,
wag that three persams would be permitted in a single~family dwelling under
Section II of the Zoning By-law. Not to allow such use of the property would,
in counsel's opinlon, be depriving the owner of his rights guaranteed by the
Constitution of the Unlted Stated and the Massschusetts Bi1l of Rights.
Counsel stated that his client was reseiving $285.00 per month rent from three
umrelated tenants,

Deeiaima

Section II of the Zoming Byw-law provides that, "In Single-residence
Digtricts, no new bullding or structure shell be constructed or used in
whole or in part ... for any purpose exeept one or more of the following
specified uses: 1. One-family dwelling..'unless permission is granted by
this Board for one of several other uses specified in clause 8 of said
Section II. Section I A, defines a "ane-fomily Dwelling' as "4 detached
dwelling containing not more then one dwelling wnit." and a Dwelling Unit &8s,
"A room, group of rooms, or dwelling forming & habitable wnit for one family
with facilities for living, sleeping, cooking snd eating, and which is
directly accessible from the outside or through a common hall without paseing
through any other dwelling wndt,?

Prior to the most recent amendment of the Zoning Bywlaw, which became
effective August 2}, 1970, Clause 1 of Section II read, "Single family detached
house;” and the other terms which are defined sinece the amendment were not then
defined. The Board is of the opinion that the pertinent provisiomg prier to the
amendment should be given the same construction as that given sbove. Therefors,
the fact that the appellants allege that they entered into leases with the
present cccupants in June 1970, ie not in the Board's view of any relevance,
legally or equitably, to the issue before us.

The By-law, therefore, probibits use of a dwelling in a Single-resi~
dence Distriet for habitation by more than one family. A& "family" is variously
defined for different purposes by the lexicopgraphers and courts, We prefer
and aceept 88 8 basic definition most in keeping with the intent which we
ageribe to those who drafted and adopted the Zoping By-law as smended that
definition which is numbered "5% in Webstert's New International Unabridged
Dictionary (Second Hdition,1961) which reads: "A group comprising immediate
ndred, especially the group formed of parents snd childven constituting the
fundamental social unit in civilized societies." Black's Lew Dictionary
(Fourth Edition, 1951) states at page 728: “In most commen use, the word
{family) implies father, mother, and children, immediate blood relatives.!

We belleve, however, that common usage and understgnding support expansion
of the foregoing definitions to include for parpeses of the Zoning Bye-law
those bonafide servants, if any, engaged on the premises in the domestic
service of the bawic family mnit.



Appeal of Maleolm C, and Flaine e
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This case does not require any further refinement or definition in
respect of other possible speciel gitustions incidentsl to the primary single
family occupancy of a single-family residence which should perhaps under some
circumstances come within the scope of permitted use mder the Zoning By-law.
We feel that there can be no doubt in the instant case that the sele motive
for the multiple occupancy is the nonwresident landlordis desire for sconomic
gain and dees not in any significant way involve a "family® in the sense in
which that term is used in the Zoming By~law. The thres persons oecupying
the premises are in no way related and their apparent good intentions and
their personal problems are not proper mitigeting considevations for this
Board.,

The Board has viewed the premises and the Chairman of the Boapd
on Oetober 12, 1970, saw six automobiles parked on and about the premises »
one in the back yard, three in the drivewsy end two in the front of the
houses also a cot-bed and chalrs on the front lawn., We are aware that
oceupancy by young single adults all having one or more cars and friends
ca more often than not involve a great deal of activity, noise and dis-

tugbance to nearby neighbors. We also take cognizance of the physical and
sesthetic envivonmental pellution which frequently accompany a plethora of
automobiles, non-owmer oceupency and lodging house habits and attitudes.
Wone of these problems on the seale implicit in acceptance of appellantts
position are reascnably within the contemplation sither of the Zoning By-law
or of the residents of single~family districis in Wellesley.

It 1s the wnanimous opinion of this Board, therefore, thet con=
tinued non~confarming use of the property is mlawful and will substantizlly
reduce the value of surrounding properties in the district and otherwise
injure the neighberhood.

Although appellant did not request relief under Section IT 8 (a) or
IXTV-L of the Zoming By-law, it should be noted that it is the Boardls view
that the facts in this case do not fwmish a proper basis for relief under
elther provision,

Accordingly, the appeal is dismissed.
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January 25, 19Tl

Miss Katherine E. Toy, Clerk
Board of Appeal
Town of Wellesley

Dear Miss Toy:

1 am enclosing herewith copy Bill
in Bguity, Norfolk Superior f:bm, filed in this
office today by David s)ﬁ el B8g. »
Washington Street, Norwpd

This is & Bl {94 intpmamt
Olim ang Emm P, Clivdy) Fetitioners.

Yery truly yours,

liaws O @k,

B Towny/ Clork
ena,



COMMONWEALTH OF MASSACHUSETTS

Norfolk, ss. Superior. Court
In Equity
No. ;

MALCOLM C. OEH<ww and ELAINE T. OLIVER
Petitioners

‘ . . - c

Vse.. ) u”.m_ m.”.m

: g o
Richard 0. Aldrich, Dana T. Lowell and -y

F. Lester Fraser, as they are the Pﬂ .

. P > TIL

BOARD OF APPEALS of the TOWN OF WELLESLEY wC mf

and . B 4

JOSEPH E. SCAMMON, BUILDING INSPECTOR
Respondents

BILL OF COMPLAINT PURSUANT TO G.L. C. 40A s.21

1. That your petitioners reside at 16 Elm Street in the
"Town of Wellesley, Massachusetts, and that they are the owners
" of a certain parcel of land and the single family dwelling

situate thereon known as and numbered 24 Riverdale Road, Wellesley,
e
Massachusetts.

2. That on January 5, 1970, your petitioners leased the
premises at 24 wH<mﬁﬂmHm_woma. Wellesley to three students,
- Francis Crannell, James Lacillade and Jean-Pierre Diels, and

since that time the premises have been occupied by them.

3. That the respondents Richard 0. Aldrich, Dana T. Lowell,
and F. Lester Fraser, are all members of the Board o% Appeals of
" the Town of Wellesley, and reside in said Wellesley; Mr. Aldrich
at 26 Lothrop Road, Mr. Lowell at 101 Brookside Road, and F.
Lester Fraser at 5 Richland Road.

4. That the respondent, Joseph E. Scammon is the Building

Inspector for the Town of Wellesley and resides at 25 Crescent
Street in said town.

5. fThat on or about August Hw, 1970, the petitioners received
a letter from the respondent, Scammon, Building Inspector of the
Town of Wellesley alleging that the premises at 24 Riverdale
Road, in Wellesley and owned by the wmﬁwﬁwoﬂme, were being used
in violation of the Town's Zoning by-law; "Section TIT Single
Residence Districts." ' (A copy of said letter is annexed to the

Bill of Complaint and marked "Exhibit A"v.)

-6, That your petitioners appealed from the ruling cf the



s
Building Inspector aforesaid to the Board of Appeals of the

Town of Wellesley; that a public hearing was held by said Board

on Qctober 1, HWﬂo. mwﬁmW_WSUHMomﬁHoz and notice as required

by law; and dﬁmd the Hmwwosamsﬁm. Aldrich, Lowell, and Wmemﬂ.

dewsm as ﬁﬁw Board of >@wwmwm at the ﬁcUHPo hearing rendered

a decision on the petitioners appeal, mmH& decision upheld the

ruling of tle Building Inspector alleging that the premises at
2h Riverdale Road were being used in violation of the Zoning
By-Law oﬂ the Town of Wellesley.

7. The written decision of the Board of Appeals was filed

with the Town Clerk on January :L 1971. Ab certified copy of

said decision is annexed hereto and marked "Exhibit B").

m . ﬂabm..ﬂ
of Appeals as

said decision m%ommnm the authority of the Board
set forth under the enabling statute, G.L. C.404;

that said decision is erroneous as a matter of law; and that

said decision denies %cﬂﬂ.@mwwﬁwodmﬁm equal protection of the law
and amwﬂw4mm them of UWoUmHn% without due process all as guaran-

teed by the Constitution of the United States and the Massachusetts
'Bill of Rights. .

WHERETFORE YOUR PETITIONERS PRAY:

l. That the decision of the Board of Appeals of the Town

of Wellesley Am copy of which is annexed hereto) be annulled by
ﬁrwm Ilonorable Court.

2. That this Honorable Ooﬁ%ﬁ hear all ﬁm%¢H5msﬁ evidence

and determine the facts.

3. That this Honorable Court determine that said decision
of the Board is erroneous and that this Court render its decision

" based on the facts and the law.

i, For such other and further relief as justice and equity
may require.

David D. Kenefick, Att
for the wmﬁwnwonm%@
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EXHIBIT “A"

TOWN OF WELLESLEY

BUILDING DEPARTMENT

JOSEPH E. HCAMMON, INBPECTOR TeEL. 235.1664

, o Aurust 19, 1970

alecolm C. ¢ Tlaine T. Oliver
16 T1m Strect

Yellesley, assachusetts 02181

Gentlemen:
Tt has core to mv attention

tw vou at 2!, Riverdale foad,
"Zection 1T

that the premises owned , 2
are beine veed in violetion of

L Fipele mt;egasnm Districts" of the Town of Yiellesley Ve I
Zoning Pv-law, : .
ectlion 7T 1lists the vermitted uses in a Cine]e- .
ragiceree cwr rict, the srincivel one beins, "single family
detached honsel" 7

ne use of the mro<n|3~:p:
~geveral unreolsted persons does not constitute
within the

premizes T:

a sin~le family
meaning and Hsrh:ﬁ_cm the zonine br-lsw.

I, therefore, order that “he nnlawful vee of these
dﬂazunnm ceace immediatelyv, This order is eiven nder Lhe
provisions of Section X¥IIT of the zoning by-law. TFlrase noti fr
this office as to when this order will be complicd with,

You have the rivht to anreal this crder to ti
of Appeal, 'iss Katherine Tov,
in this =ame office,

N oMy A
Clerk of the loard, is availalle

[

Yours vory tealy,

K\Q\U.KF\L\( W..\‘\\\Kh..\f\vw,d\{.ve
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EXHIBIT "B" ~ Page 1
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TOWN OF WELLESLEY

MASSACHUSETTS

g T

2 . - BOARD OF APPEAL

RICHARD O, ALDRICH . ;
DAMNA T, LOWELL _ ! : . TELERHONR

: : ' 23941064
F, LEGTER FRASER i

Appeal of Molcolm Ca and Elaine T, Oliver

Purguant to dus notice the Board of Avpeal held & publie heare
Ing dn the hearing room en the second floow of the Toun Hull at 8120 p.m.
on October 1, 1970, on the appeal of Maleolm €. and Flaine T. (liver,
bolnz asprleved by an order ol the Inspoctor of Buildings to cease i
. the premises at 2], Riverdale Road in violation of Section II of the Zoning
Br-law which limits the wgs of preperty within a Sinple~residence District.,

- Sald appeal was mede wnder the provisions of Seetion KLIV of thoe Zoning
. By-lar. 5 . :

M August 19, 1970, the Imspector of Buildings notifiod the
appellants dn wreiting that the use of thé bove-nentioned premises by .
several wnrelated persons did nod econstituie siy gle family occuwpancy within
the meoning snd intent of the Zoning Dy-law and further ordercd that the
wnlanlul ueo of such promises cease Imnediately.  On fugust 28, 1970 y the
appellonty took an appesl From such order ond thereaftor due notice of the
hearing was glven by malling snd publication. _ .

David Kenefick, attorney, represented the appellants at the hearing.
Maleolm Co Oliver of 16 Elm Street also gpoke in favor of the appeal.

John Rogers, 13 Pine Ridpe Road, stated that he felt such use of
the property would catablish a precedent In the neighborhood; he did net
feel it was right and not helping the Town of Wellesley.

bu.eiumﬁo&oﬁmoﬁpazapm _H.macn...damﬂaoa mﬁ%r and Hargaret Bruster,
16 Riverdale Noad, .

Nend, stated that, in his opinion, the present use of the procerty 1o not one
allovable within a Sinple-residence District: he stated further that his
client has Ldved in his home for 23 years end that the present uso of the
property is debrimental to his and to other surrounding propertics.

Paul Jameson, attorney, representing Nobort Holbrool, 30 Riverdale

The following persong also spoke in opposltlion to tho appeals .
Ferdinand Poekor, 15 Garrison foard » Dexter Bolles, 32 Thomns Reod, Artlur F.
Dell, 1) College Road and Harry JeNugent, 31 Ledyord Strooet.

The following nearby property omers alse spoke in opposition Lo
the appeals Paul B, Murphy, 32 Pino fildze Read, Wilfred Skolly, 21 Niverdale
, Road &nd lrg. Munn, 26 Riverdale Road. A1L said they felt that the use of
.. tha property was detrimental bo thoir proporties; they objected to the muwber
- of cara parked on the property, activities within the property, and folt thab
- AdAtle consideration was siven to those who had lived in the neighborhood Lor
Bomo yeara. ALl urged that the oppeal be denied.

| $ L
3 ’ o . 5
‘A. <. .ﬁi B \F iy mq?ﬂ_ \

KATHARINE E, TOY, CLERK

Pl g ‘& L7/ \\.f.ﬁ_n,..\,f‘.d.
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Statemont of TFacts

The property Involved is located within a Single-residencs District
requlring a winimun lot arca o,m 10,000 square leete The house 18 & ninc-
room single«~fanlly dwelling L0 %o mo Jears old. _ ;

Oimexr!'s comsel stoted mw the heari ,,..: that the houss was leased to
three students in June of .5., 8 year, pricr to receiving tno notiflcation from
the Building Tnspestor of tho alleged violaticn. Ho muimo said that prior to
un__a_ ; .ES preperty, the omer .w:f?f gated tho Zoning By-laws of the Town
of ¥ _SJ and concluded that the caﬁ.%gaw‘ by three perdgons was a pernise
933 use within o Slngle-residence Distrlet. He cited a definition of a
roominge r. ouse :w teh allegedly spolm dn teris of four or more unrelated vooplae
Living togethor wnder the same voof. The Implication in his wvicw,therefore,
wao that lhree persous would be permltted in a sinslo-f amily deelling wndor
Seetion IL of the Zondng Dy-lasw. Nobt Lo allow sueh use of the proporty would,
T ocomsel's eninlon, be a.ﬁ..\_g:.d%ﬁm the omer of hig rizhis qs_dé.: god by 5,6
cowﬁ._ﬂ__‘m-f_.z vion of the United Stated and the Massochusetbts BLLL of I lghta,

_

mac;. atated that his client was recelving $285.C0 por month Hr:r P,ca S%mc
wnrelat w tenants,. = _

Decision

A Section IT of thoe Zonlng By-law nrovides that, "In Single-residence
Diotricts, no new bullding or structure shell o@ construetod or used in.
uhole or In part .., for any purpose cxcept one or more of the folloving s,
speclficd wsosr L. Oneefamily zﬂrwwhzr..:dsJocm perrigeion ig granted by
this Board for one of several other wses specifiled in clause 8 of said
Section 1. Sectlon I Al defines a "one-family Dwelling as YA detached
duelling contalning not more than one dwelling unlt." and a Duelling Unit as,
A %osﬁu r@c;ﬁ of rooms, or dwelling forming a wgcw& oble unit for one family
with focilities for living, sleeping, cooking and eoting, and wilch is
directly nnq,aaﬁwwc from the outside op through a common hall without passing
through ony other dwelling wnit.! .

Prior to the most recent amendment @m the Zonlng By-low, whleh becans
effeclive August 2h, 1970, Clauce 1 of Seetion II read, "Single femily detached
houge ;" ool the Q,S;FEA terme which are defined since fﬁ Esas_&%w.w wera not thon
defined. The Board in of tie opinion that the perbinent provisiona prior to the
amendment shoiald be ﬁ.ﬁﬁ the same cons L;;...,Fos ag thet glven %so,.ﬁm. Thereiore

he fact that the appellanta alleze that they entered into lesses with the :
prosent occupids in June 1970, 18 not in the Bomrd's view of any rclovance, :

-
P' ,;

,_,c::”.. Ly oxr oquitably, to the issuwe before us.

The By-law, thorefore, prohibits use of B EBHEB; n a Single~rosi-
donee Digiriet for ra:: io by nore thon one family. A "Tanlly" 18 veriously
delined To :E erent purpo

and acco W oo baste defl
aaeribe 1o LS ¢ who ;H:_dg
doefinition which is nmunbew ‘i

r

o8] 5 the Les SP,.?....;:.. and courts. Ve E.ch_.s
blon most In keeping with the intent which s
ar M adopted the Zonding Dy-law a8 amended $.
"o in tebstlerts New International Unabridged
Q;m:a
Indred, capeclally the proun formed of parents and chi Tdren congl .w._,\s__&.l_.i the
fundanental. soclal. unit E o:ﬁi% ed gocictics, Dlack's Low Dictlonary
(Fourth Biition, 1951) states ab paze 720: YIn most common uso , the word
T?Hi,p implies father, :,c:,oe and erﬁr%,ﬁu immediate blood relativas.
Ve bellove 3, hoviover, that common usage and wnderstgnding scuppord exnansion
of the foregoing definitions to include for purposes of the Zoning Dy~law
thono bonaflde cervants, if any, eng raged on the promises in the 93._,,5.:.5

f

porvice of Lie bewde feully amid.
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Annecl of Maleolm C. and ¥laine -3

This case does nob roquire any further vefinement or definitlon in
reepoet of other possible opeciol situstions ineidentel Lo the orimary sinle
£t ¥y oo ey Oh a m_,e,u?.,, anlly residence which should porhaps wnder soma
¢ Lo f;:‘o: come within the scopo of ?EE Lhed uge wador the Zoning Iir-low

Mo

Ve foel thot there can be no doubt in the dngstond case that the sole motive

for the E:u @.Suwo oae:dj,ﬁux is the non-resident landlord's desire for ccononmle

1.:5 and doen not in any sip “.H,H._H_umﬁ.n way ﬁéou‘dc g "family" in the ceave in
uwhicit thet term 1o uwoed E the Zoning By-lav. The three persons occupying
the premises are in no way related and thelr apparent pood intentions and
thedy persensl problems are not proper mitigating considerations for this
Booxrd, I _ ;

The Roard has viewed the promises ond tho Chalrmen of the Dourd
on Cetober 12, 1970, saw slx aubomobiles parked on and about the prenlses,
one 1 the back um,.mwi threo in 25 QH.M,E:% and o in the front of the
houses oloo a cot-bed and chaivs on the front lawm. Ve aro avare that
occupiney by young ainsle E,Eu%n all having one or more cors and frilends
CaN TROTS c._ﬁ.é..; than not involve a .,%m\.é deal of actividty, neise and dlg-
turboance Lo nealy nedghbors.  Wo a toke cognizence of the physicel and
i enmvlrenmental ._uoH_‘ﬁ&;cm_En,a; frequently accompany o plothora of
autonob fy non=-oimor eccunaney and lodginz house habits ond attitudes.
Jone of e problems on the scale impllelt dn accoptance of appellantts
fc Ltden are reasonably within the contemplation either of the ,mcﬁt% Dy =Xow

M

or of the realdents of single~family districis in Vellesley.

¥

. It 1is the wnenimous opindon of this Doard, i_bim.,mew.m.. that con=
E mued non~conf aming use of the property is wnlawful and will substantially
_HQEQQ the valuve of surrounding properties in the disizrict mn@ o.ﬁ_ymﬁﬁwmm

Uinjure the neighborhood.

Although appellant did not request relief wnder Section IT 8 (a) or
ool tho Zoning By-low, 1t should be noted that it is the Boardle view
. L ) » ;

the facts in this case do nob furnish a proper basis for rellel under
proviolon, : !

Aocordingly, the appeal is dismissed.
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Jo-4&

JOHN M, MULLEN
COUNSELLOR AT LAW
100 FRANKLIN STREET
BOSTON, MASSACHUSETTS 02110

TELEPHONE 617 - 357-9680

December 12, 1974

Leo J. Hession, Esquire
47 Church Street
Wellesley, mMassachusetts 02181

Re: Oliver v, Aldrich, et als - Norfolk 102230

Dear Leo:

The above-entitled case was diSmissed at the call
of the equity list on December 11, 1974.

Very truly vours,
ohn M, Mullen

JMM/1rp

cc: Harry E. Warren, Esquire
Miss Katherine Toy



