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Petition of Frederick J, Mahony, Jr.

Pursuent to due notice the Board of Appeal held & public hearing
in the hearing room on the second floor of the Towm Hall at 833 Delle OB
Aprdl 30, 1970, on the petition of Frederick J. Mahony, Jr., reguesting &
variance from the terms of Section II, of the Zoning By-law, which would
permit the censtruction of £ive proup houses consisting of fifty single-family
units separated by party walls and a lodge, on the premises at 941 Worcester
Street, loceted within a Single-residence District. Said petition is made
under the provisions of Chapter 404, Section 15, of the General Laws.

On April 10, 1970, the petitioner filed a request for a hearing
before this Board and thereafter due notice of the heering was given bv mail-
ing and publication.

Henry D. White, attorney, represented the petitioner at the hesrs

ing. He sumarized the history of petitlonerts ownership of the oroperty
which commenced approximately five years ago and included unsuecessful efforts

in 1967 to secure & Boerd of Appeal variance for a garden spertment project,
early in 1970 to have the area resoned to the Professional and Administrative
District and a recent unsuccessful effort to develop 16 single~family houses in
the srea. He also deseribed in some detail the physical plans for the project
and stated petitioner’s contention that the “hardshin required by Chapter LOA,
Section 15, of the General Laws existed by virtue of the unique topography,
ineluding an apprecisble amount of nigh ledge and & low pond area caused by
surface water drainace, the proximity of a heavily travelled high speed highway
and a number of business establishments and the loeation to the east of ‘the Baird
property which also was afflicted with & serious water problem. Jack Janis, Pro-
feasional Engineer, explained in detail the water drainege situation on the
property as well as the possible effect of the provosed comstruction on the
water shed, He stated as his professional opiniom thaty, as a result of the
propesed construction, there would be little change in the low land and water
shed. It is proposed to leave the low area which naturally collects ﬁﬁe drain-
age water in its matural position So that the overall comdition shouldt be basicly
the same as 1t is now. He expressed his view that the ground coverage incident
to the proposed construction would result in an increased accwmlation of water
in the property of only 1 to 2%.

A petition signed by 17h persons opposing the reguest was Bubmdtted
at the hearing. Approximately 18 persons spoke in opposition to the granting of
the request, clting generally the danger of aggravating an already serious
ground water problem in the area, increased treffic, hazard to scheol children
and avercrowding of the school,

The Blanming Boavd in itz report stated that the resords maintained
at its office did not disclose special comditions affecting this particuler
parcel of land but not affecting generally the zoning gistriet in which it is
located, nor any evidence that a litersl enforcement of the Zoning By-law would
impose a special hardship, financial or otherwise, on the pebtitioner. It
further stated that it was its wnanimous view that the chanse in use being sought
should more properly be aceomplished, if at all, by the Town Meeting and that
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grenting of the instant petiton would substentielly derogate from the intent
and purpose of the Zoning By-law,

Statement of Pacts

The land involved, which contains 209,621 square feet, is lecated
on the northerly side of Worcester Street (Route 9) within & Single~residence
Distriet requiring a minimum lot area of 10,000 square feet for dwellings,

The petitioner, who has owned the property involved for the past
five years, has tried to have the Zoning changed through the Town Meeting and
has made & previous request te the Board of Appeal for peruission to construet
eighty-three apartments. The requests were denied., The owner is said to have
recently had & plan made subdividing the property into sixteen house lots fop
single~family dwellings, but was not able to interest any one in the develop-
ment of these. Two builders allepedly made a study of the layoub, but neither
of them found it o be economically feasible to develop it. However, no
qualified builder or real estate expert mppeared before the Board aud, therefore,
no truly cogent evidence was adduced in vespect of the alleged economic improctie
cabllity of development for single-family residence. There was abundent evidence
of & water problem characteristic not only of this particuler property but alse
of a substantial area in the vieinity.

The petitloner is now requesting permission to build five group
houses containing contiguous single-family living uniis, 30 with two bedrooms
and 20 with theee hedrooms. The plans call for 6L parking spaces. A gaiehouse
would elso be comstructed et the entrance o coniral those entering and lesving
the complex.

It waw alleged that the property is not suitable for conventional
single~family developmeni, with each house on a separate lot canforming op . the
Zoning Dy-law, Lecause of its lecation snd physical character; condilions:- _
sllegedly not generally spplicable to the zoning disirict in which it is located.
To the west is a buffer strip (the aquedueit) and a business estabvlishment (¥r.
Donut); and immediately beyond that is another business cgtablishment. Aeross .
Route 9 1s Jarvis Applience Company in a Business District, snd to the east there
is land zoned for residential purposes. Developed house lots sbut the vear snd a
small portion of the easterly boundary of the property, but it is proposed to locate
the buildings approximately 527 from the rear boundary line and to sereen off the
buildings. Parking areas would be about 20 feect from the northerly and westerly
boundaries. :

There is a substeantial smount of water on the adjoining property to
the east and some of it extends onto the property involved, It is proposed to
comstruct the bulldings on the high lend and not 1o enerosch upon the water aves
which will be left in its natural locetion. Studies have been made of the water
table by a campetent engineer who gave his opinion based on those studies that
the proposed construction weuld have little, if any, affect on the water table.
It is the feeling of the petitioner that the increased smount of traffic result-
ing from the proposed complex would not prove dangerous to the safety of the
public.

4 plot plen was submitted, drawm by Robert &. Booth, Jr., Lend
Swrveyor, dated March 27, 1970, which sbowed the location of the proposed buildings
on the lot, as well as the parking area to be provided.

Architectural plans were also submitted, drawm by Freeman/Harderd:orgh,
Architects, which showed the front and side elevations and typical floor layout.

Petitioner's plans showed a difference of six feel botween the
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ainimm floor elevation of the housing units and the estimated normsl level
of the pond and one foot between said minimw floor level snd the estimated
maximom flood level of the pond,

Decision

The Doard has examined the plans submitted and the locus and
has carefully comsidered the evidence introduced in petitioners presentation
as well as the arguments,

The Board is unanimsusly of the opinion that petitioner has not
sustained the burden imposed upon him of showing bardship" within the meaning
of Section 15 of Chapuer LOA of the General Laws, The law is well settled in
Hassachusetts that mere operation of a zoning by-law to deprive a person of
financial advantege is not such & hardship. Hor does the fact that single
family residential development is economieally impracticable for petitioner cone
stitute such hardship unless petitionst presents cogent evidence a8 to how and
in what manner such impracticability arises and to the effect that this resulis
from factors wnique to this particular parcel., Virtwally the only evidence on
these points consisted of counsel's own assertions that there is ledge en the
property and quite a bit of water and that there are several commerclal properties
in clese proximity. NHeo expert testinony was imtroduced as to the incidence of
the ledge and water, thelr uniqueness to this particular property smd the financial
implications in respect of development. Moveover, the Board has hesrd evidence
tending to show that execessive water is and has been & serious problem in the
area generally, both on land developed with single family houses and undeveloped
land, Promimity of comereially developed land is not such a Yeondition™y it
affects the area generally. No meaningful evidence with respect to allegedly
unsuccessiul attempts to develop for single family residence was presented. The
bare assertion that such occurred is of no assistance te the Board,

The Board is similarly of the opinion that the vequested rélief
would not be warranted here even if an adequate case of hardship had been
established. What might be regarded as reasonable ground coverage with-reference
to the total area of the parcel is certainly less than desirable vhen considered
in the light of the sime of the area which is deveted to pond and is therefore
unusable. In the Doard's view 61 parking spaces is manifestly inadequate for a
development of this type s and  the plans indicate there would be little room for
development of additional paricing, Moreover, notwithstanding the sincerity end
respectable credentials of the expert who testified that the drainage problem
would not be significantly exacerbated s the Beard is well aware that the gxpertts -
opinion is only an estimate, that the present eltuation is a frequent source of
diseomfort end ineonvenience tc the pesidents of Vhe area, and the Board tokes
cognizance of the fact that a further deterioration of this problem of aeven one
or two perecent is nod to be desired, :

Under the circumstances, the Board cannob find that the requeated
variance can be granted withoub substantial detriment to the public good and
without substantially derogating frem the intent and purpose of the Zoning Dy~lawe

Accordingly, the petition is dismissed,

Piled with Tom Clerk
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