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Appeal of J. Marshall Hamill and A, Seymour Pavker {Aggrieved pavties)
(Edward D. and Jame F. Dana)

The Board of Appeal held 2 public hesring in the hear
room on the second floor of the Town Hell at 8:10 p.m. on September 26,
1968, on the appesl of J. Marshall Hemill and A, Seymour Parker y olaiwming
tc be aggrieved from the issuanee of a permit to construct & swimming pool
on premises at 97 Arnold hoed, emed by Bdward D. and Jane P, Dana, Said
appeal was taken under the provisions of Sectioms II, XVI, and XVIII-B of
the Zoning Hy~law, Chapter II of the Building Code, Hessashusetts General
Laws, Chapter 1L3, Section 1, and Amendments thereto and Chapber LOA, .
Section 13 and Section 16.

The Inspector of Buildings, upon epplication of Hdwerd D, and
Jane Fo Dana, issued maid permit on July 31, 1968, there being no apparant
violation of the Zening Dy~law or of the Building Code. On August 6, 1968,
the appellants filed their appeal with this Board based on Sestionm 11,
IVI, XVIIX-B of the Zoning By-law, Chapier II of the Building Code, General
Laws Chapter 11,3, Section 1 and Chapter LOA, Section 13 and 16. Thereafter
due notice of the hearing was piven by mailing and publieation.

Franeis L, Swlft, attomey, represented the appellante at the
hoaring. ‘

The following persons spoke in opposition to the issusnce of
the permit, J. Nershall Hamill, Sk Edmunds Road, I[illian Lovejay, 67 Lowell
Road, Gloria G. Hernard, 61 Lowell Road, SBeymour A. Jr, and Margaret L, Parker,
91 Arnold Roed, Arthur and Gerirude Schoepfer, 86 Arnold Road, and Madeline E.
Wickham, 72 Old Golony Road. 411 felt that the proposed swimming pool would
prove detrimental to the nelghborhood, would result in depreciation of
properties and ereate & hagerdous traffic condition because of sdditionsl
coars being parked om the street.

Letters opposing the issusnce of the permit were received from
Howerd fl. Grimes, 81 Armold Rosd and Arting E. Schoepfer, 86 Arncld Road.

Joaeph L, Scammon, Inspector of Buildings, stoted that the
gpplication for the pool wes not in violation of the Zoning By-law or Buildw
ing Code and therefore iasued the permit and, in his cpinion, there were no
violations of the Deed resirictions,

Statement _af Facts

The Lot involved, conteining 22,745 square feet, is located
within a Singlewresidence District reguiring & minimum lot ares of 20,000
Square feet., There is a dwelling on the lot and the Inepector of Buildings
has issued & permit for the comstruction of a swimming pool 201 x LOv,
approximately 207 from the rear of the dwelling, approximately 22t from the
adjecent lot en Arneld Road, approximstely 25¢ from the adjocent lot on
Lowell Road and 90 from Lowell Road,
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T4 was stated at the hearing that said Jobtlis part of &/
tract of land which was laid out into lots and streets in 1935 with
gertain restrictions imposed. Sewer and dpainage plpes were justalled
and the then existing brook was piped, thus creating easenents over the
property. These easements wre shown on a plan which was filed in 1835
by the original developer, Abbott Estates, Inc.

Tt was alleged that the excavabion of the pool could disturd
the natursl flow of the subsurfece water, interfer with the drainage ease-
ments, and chenge the water level so as to resuli in additicnal water being
shed onto abutting propertics.

inother restriction provided thet only ene single-family dwelllng
could be placed on the leis. OChapter 143, Section 1, of the General Laws
defines a building as a "structure," therefore, it ia felit that the pool is
a building and could constitute a violatlon of a Deed restriction.

T4 was further polnted out that the pool is alse a violatien
of the Zoning By-law as the appellants feel that 1t will be harmfal. to sur-
rounding properties. Substentisl decresses in property values will result
begause more cars will be parked 8t the corner of Lowell Road and Arnold Road
and this will inerease an existing hagardous condition at that corner, the
proximity of the pool to the street and the noise emapating from the pool
area due to ites location and closeness to adjoining properties.

Deeislon
el i Y o

Appellants advance several arguments in suppordt of thelr con-
tention thet the Bullding Tnspector erred in granting a permit to consiruct
the }?ﬂ{)l#

First they clte a 1935 agreement between ihe developer and the
Town giving to the Tom certein easements for sireets, sewers and a pipe
which encloses g brook flowing scross the Dspa properiy. However, gounsel
for appellants concedes that the pool does met directly infringe upon these
eagements, urging instead that it mey somehow disturb the natural subsurface
water flow contemplated by one of the easements. The rights created by the
eascnents in respect of drainage would appesr to be cognizeble by this Board
only if the alleged interference therewith 1s sufficiently clear and imminent
as to bring the situation within the pwrview of Section IVI of the Zoning
By-law. In the opinion of the Bosrd no such relationship has been established
here. The Doard regerds amy such argument and conclusion as speculative and
remote at best and, therefore, not a proper ground for the relief sought.

Appellants also invoke certain restrictions created in a deed
+o Abhott Detetes, Inc. which, inter slia, prohibit the erection of any
"huilding or part thereof” within thirty feet of any street, contending that
"huilding” as used in sald deed imporis the meaning glven to the term in
Chapter 143, Section 1, of the General Lews and in the Wellesley Bullding
Code and would inelude a strneture such as the pool in question, The Board
finds it wnecessary to resolve this question sinee it is of the view that
under these circumstances the Board is not an appropriste tribunal for
enforcement of the private rights and restrictions said to have been created
by the deed in guestlon.

The Board is not persuafed by appellante! further argument
that the pool offends Sectiom XVI because of the increased noise, activi
and treffic that may be caused by the pocl Section XVI of the Zoming By-iaw
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is intended to prohibit the comstruction, use, ete. of structures and

dand which are inherently cbnowious, offensive, dangerous or injurious

to the public health, morals, safety or welfare or harmful to property
therein., It ls mot intended to restrict the erection of buildings or
sltruectwres or uses of land which are by their nature neither harmful te

the cammunity or property thereln even though they mey conceivably he used
lmproperly or sbused in an improper and wnlawful menmer., In the shsence
of special cireumstances which are not present here, a swimalng pool ie not
a strueture or use within the purview of Seetion XVI of the Zoming By-law.

Lecordingly, the appeal is dismissed on itsmerits.

Filed with Town Clerk
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