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Petition of the Estate of Prederie C. Kelley

Paursusat to due notice the Board of Appesl held a public
hearing in the hearing room on the second floor of the Tosn Hall at 8:10 p.m.
on December 12, 1968, on the petition of the Estate of Frederic C. Kelley,
requesting en exoeption or variance which would ellow the continuved use of
the premises 2t 1 Grantlend Road as & dentsl effice oo the first floor and
& regidential spartment on the secoend floor. Said veguest was made wnder the
provizions of Seetion I 8 (d) of the Zoning By-law and Chepter LOA, Section
15, of the General Laws.

s ey tn October 25, 1968, the petitioner reguested a hearing before
his Bosrd and thereafter due notice of tbe hearing was given by mailing
~end publication, : o

3 Henry D. White, Attormey, represented the petitioner at the
‘hearingand outlimed in detell the réasoms for the request. He stated that
- aterperary verisnce would not be sufficient for his client's purpose.

™ g Geenge P. deloen, 22 Urantlend Road, spoke in faver of the

requests statidg that he had regided in a house four or five removed from
the premices in guestion for twenty-five yesrs and hee been 2 patient of
Dr. Eelley for & long time and had never chserved any pavking or other
problems incident to Dr, Xelleyts use of the premises,

Jolm H. King, Atborney, stated that & yser ago Dr. Xelley had
a gentlemsn working for him and a complaint wes made to the Bullding Inspector
that thie was & viclaticn of the decres of the Superior Court. He repre=
sented DOr. Kelley at that time and the violation ¥ s corrected, he stated.

Francis L. Flanegan, an attormey residing at 3 Greantland Toad,
oonesed the granting of the requeste He reviewed the facts in the case gince
1950, and steted his view thael therc is no hardship invelved and the nropoged
use of the property would derogate from the intent and purpose of the by-law.
Hie stabed thet while Ur, Relley conducted his practice thers, there had been
serious pariing problems and that this is the time to convert the properity to
an sllowable use within the Zoning By-law.

4 petition, signed by thirty-eight nearby residents, was sub-
mitted opposing the reguest.

©In response vo the Board's invitetion 4o both parties to sube
it briefs in support of their positions, Mr, Flanasan submitted 2 brief in
which he discussed the legpal issues. _

The following persons glso spoke in opposition to the vequest:
Franeis L. Flanagsn, 3 Grantland Road, Helen ¢, Flamagan, 3 Grantlend Road,
Stanley Pullen, 31 Orantlend Rosd, Welter &. Fisher, 32 Grentland Road,
James Corscadden, 20 Grantland Read, Carl Crisicfore, X Grentlend Road,
Hrs. Albert Grel, 391 Worcester Street md Micheel G. Zeeb, 10 Cunningham Road,
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Statement of Feetz

The building invelved was built in 192k, en & lot of land cone
taining 9,300 square feet, and is located within a Single-vesidence District
requiring & minimum lot area of 104000 square feet. Upon its completion it
was given to the Wellesley Friendly Aid Associaetion and was used by it as a
clinic watil 1950 at which time 4t moved o amother location.

It was stated at the hearing thet no one was interested
in purchasing the property in 1950 ss a single-family dwelling and at that
time 1t was purchased by Dr, Kelley as & dental office with mn apartment
on the secend floor.

Shortly after Dr. Kelley started to operate his dental
practise en the fivet floor of the bullding, & complaint was made to
the Town thet he was not residing there, that two medical doctors also
hed offices on the firet floor, and that the second-floor gspuriment was
renbed 81 in vicletion of the Zening By-law. The Town brought suit
wainet Dry Kelley as & result of this, and during the course of the trisl
ne pariies agreed wpon terms of settlement. The Final Decree and Stipulation
 gllowed Dr. Kelley, as a perscnal privilege, te mainidein his own office for
- the prastice of dembistry in the premises in question without actually residing
there, but specified thei seld privilege would not pass to ey Succesling owner
6f the premises. He was further parmenently restrained smdeenjoined fram
- letding any portion of sald bullding to any other professionsl man for use as
s office and from smploying any other dentist in comection with any office
- e medntained in said hullding.

o A short %ime ego, I« Xelley passed away suddenly and his
yeldow now desires to sell the property and dental practice. A dentlst is
interested in purchasing the praciice and building and has agreed te buy
the property conditioned upon faverable sction by the Board of Appeal,
S8ince the desth of Dr. Kelley the prospective purchaser hes been cenducting
a dental practice on the premdises. Although this is in violation of the
Zoming Dy-lew and the Court Decree, it wes said to be the aly way that the
practice could be held together; otherwise the patients would go to another
dentist apd the practice would po to pieces, mad have no value.

It was expleined that the apariment on the socond floor has
acecess only by an outside steirwey, It is entirely separsbe from the lower
fioor of the bullding wideh consists of & dental office, laboratory, secre-
terial office snd weiling room. The building, therefore, does nol lend itself
well to use sg o single~family dwelling without feirly extensive alterations
andl in any event would sulfer from en undersized lot campared to other residences
in the ares. :

Ample parlding can be provided in the drivewey to accommpdate
gseven or eisht cars if nocessary, so that theoretically no cars should have
1o e parked on the sirect, ~

. This is an pitractive, well maintained but relatively con-
gested residentiel area, The premises in guestion abut one of the access
ramps to Route 9, @ very heavily travelled thppoughfare and the lot is by
virtue of an eerlier street taking undersized even for this area, The
street is stenderd width, Immediately across the street i the residence
and office of 8 practieing optometrist. 4 great deal of opposifion was
expressed by neighbore. '



Petition ¢f the Estate of G
Frederic €. Kelley

Petitioner did not seriously argue and the Board clesrly
camot ©ind that the premises in question constitute a "medicel institution®
within the mesning of Section II 8 (d) of the Zeming By-law,

Petitianer has almo invoked Seection 15 of Chapier LOA of the
General Lews wilch requires as g basis far relief z finding that, "owing
to conditions especially affecting such parcel or buflding but net affecting
generally the goning district in which 1t is located, a literal enfovcement
of the provisimes of ihe ordinence or by-law would invalve substantial hard-
ship, Tinancisl or otherwise to the appellant, and vhere desirvable relief
m&y be granted without substential delriment to the mblic good smd without
mllifeing or suibstantially derogeting from the intent or purpose of such
ordinance oY hy=-lew.ses”

. & The Board is unenimously of the view that the facts here do

fot.satisfy the foregoing requirewents, The relatively smaller size of the

dot-was & fact at the time when the existing non-conforming use was commenced

and in &% event dbes not of ltself eritically affedt its usability for resi-

[ defide ses. That the adeptation of the bullding to its pfesent none

. eonforming use cannot properly bs the basis for o claim of hardship wder the
Leare g-statute seews clear. MNoreover, even if such a contentien could

o Jegelly De extertained, the Board ig of the opinion that there is im fact no
~substantdal bardship, that the building could, without inordinste expense, be
a@m for use as a gingle-family residence with or without a professional
moffice ¢ the premines for use by the occupant. ‘

The Board is further of the opinion that to grant the reguested
relief would substantially derogate from the intent and purpose of the Zening
By-law. The intent and purpose of Section IT (6), in part at least, would
mpear to be deliberately fo limlt the total use of the single-fomily residence
professional office privilege by restricting it to use by the actual occupant
and presumably thereby 1imiting the use in most instances to those situvetions
where physicsl conditions werc nmost condueive to inoffensive exercise of the
privilege, It would meither be logicod nor ocomsistant with this intent mnd
purpose Lo grant & veriance to permii thls business nse in a gingle-Fanily
residence srea where the evideuce indicsies that this more intensive use of
the land is not particularly desirable physieally and is gpposed by 2 large
mumber of neighbors seme of whom claimed that exercise of this use had gub-
stantidlly and adversely affscted their enjoyment of their owm single-family
homes .

Lecordingdy, the petition is dliemissed.
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