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Petition of Richard A, Caollard

Pursuant to due notice the Board of Appeal held g public heare
ing in the hearing room on the second floor of the Town Hall at 8:00 p.m.
on Jarmary 20, 1972, on the petitieon of Richard A. Colleri, requesting a
terporary permit under the provisions of Section XXIV, E (1) of the Zoning
By-law, which would allow him to conduct his demtal practice on the first
floor of the bullding located at #1 Grantland Road,

Timothy H. Donshue, attorney for the petitioner spoke in support
of the request at the meeting.

The following persons spoke in fevor of the request: Agnes
McColgan, 125 Oakland Street, who stated that she felt that Dr. Collari
wss peing penalized and do deny him the reguested permit would result in
mental cruelty to him, J. F. Cowen, Jr., 36 Standish Road, steted thet In.
Collari is continuing the same dentist practice that Dr. Xelley had for
many years amd, in his opinion, it is an ilmprovement over a possible family
occupying the bullding. Carolyn D. Jolmstonse, 39 Grantland Rosad, who stated
that she was one of the eleven persons who previovsly opposed the request.
She explained that previously it was her understending that the fire engines
would not be gble to pet through in case of s fire, Now with parking ellowsd
on ouly one side of the streel, she feels thet there will be no problem.
Klso registerdng their mpproval were: James K. YMcCabe, 15 FPiske Road,
Lugile B, Tucker, 276 Grove Street, Virginia Burger, 28 Cunningham Road,
ileanor L. Miller, 61 Oskland Street, Thecdors Kapala, 132 Oeiland Street,
Barbarva L. Kenl, 6.0akland Girele, Willism H. Sullivan, 2l Cunningham Road,
James W, Walsh, 43 Woodlawn Avenue, Victer Macecini, 102 Oszk Street, sxd
Marion A. MecLeod, 43 Glen Road. It was their feeling that it would be a
great loss if Dr, Ceollari had to moves that there was litile {raffic cone
gestion resuliing fron his use of the property and that the cars were no
so0 felt that 2 great hardship would vresult to Mrs, Harding,

problem. They also
2 second floor, if she were reguired o nove.

the tenant on the

Avard M. Mitchell, M. Do, plysician of Mrs. Harriet E. Hardlng,
occcupant of the second floor of the building involved, stated that Mrs.
Hawding is almost 089 years old and has lived in her present residence for
21l years. She is ldeelly situated in her present residence and a change
would be wawige as it would be difficult or impossible to adjust to strange
new surroundings. It would be muech vo her advantarze if she were o remain

in her present residence as long as her heslth will permit.

Letters favoring the request were received from Robert C. and
Hadeline M, Dale, 36 Westzate Roud, Elizabeth J. Loyte, 395 Worcester Street
and Marion A, MacLeod, L3 Glen Road,

i petdtion elgned by anproximately 500 residents of Wellesley,
was svbmitted favoring the request to allow Dr. Collari to caryy on his
praciice of dentlstry on the firet flocr of the house involved.
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Trancis [lanagan, 3 Grantland Road, epposed the granting of the
request. When Dr. Collari agreed to buy Dr. Kelley's practice and real
estate in 1968, he stated, there was an existing problen which Dr. Collari
recoznized. e sought permission to operdaile a dentist office, but the Board
of Appeal denied this request. Subseguently, he eppealed the case to the
Superior Court which upheld the finding of the Board of fppeal, During the
entire time Dr. Collari, he stated, has continued his practice. Mr. Flasagan
pointed out that there are a mmiber of aveilsble offices for Dr. Collari in
& Dusiness Zone and thet by vacating the premises involved, he will not hove
to leave Wellesley and leose his prectice. Drs Collari, be gteted, went iInto
this after he hed been denied permission by the Board of Appeali he took a
chance and lost. He further pointed out that there is legal parking for
anly one car in front of the building. Dr. Collari has 2 hyplenisi, &
pecretary and a part~time girlj esch one has & car which is parked in the
driveway, bherefore, there is no provision fer patienta to bave off-street
parking.

M, Tlanagen Turther stated that Judge Colline of the Korfolk
Swperior Court, permanently enjoined Dr. Richard 4. Collari, Intervenor, from
permitting, as long as he eohtrols the premises, the use of the premises or
any part thereof as a professlonal of fice unless the professiopal person so
using the premises is a vesident in a one femily dwelling on the premises.
Dr. Collari, he steted, has continued his dentist practice for the past tlree
years in coamplebe deflance of the Judge's decvee 88 well as,the Zoning By~law
of the Town of Wellesley. He further stated that he found 1% hard to believe
that Dre Gollari imtended %o move his wife and three children into 2 three-
room apartment on the second floor of the building involved,

John Pickens, i Grentland Road, opposed the granting of the request.
He stoted that there is & fant#stic problem with cars. He lives across the
street and has difficulty st &1l times backing out of nis drivewasy. While
there sre'no parking' slgns on the street, cars are being parked there illegally.

Alvert Gref, 395 Worcester Sireet, opposed the request. There is
orly one wey in and out of the second floor; the cuteide wooden steps sre
wmsale, in hiz opinion, and the aparument should not be used with its present

means of eErebs.
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Patrick Yaurphy, b Guwilnghen Road, gtated that he had izvﬁ-_ thH v
ror the nest fifteen yeors and, in his opinion, there ls a traffic hagl®d 3o
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Helen T. Flanggen, 3 Grantland Road, stated that she hes ndE been o
well and the excessive nwdhber of cars in the driveway beside her housqules -¢
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ceused hey preat disconfort, g
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Michael Zech, 10 Curninghan Road, stated kis opposition and”
pointed oul that so many of those favoring the request were living & great
distsance Iron the property iovelved; except for four, none of those favoring
the request wers from the nelghbornooed.

A petition signed by 20 nearby residents, &ll on Grantlend Fosd
and Cunninghen Road, wes submitted opposing the request.

Statenent of Facts

mhe building invelved was built in 192L, on a lot of land con-
teining 9,300 squsrc feet, and is located within & Single Residence District
requiring & minimum lot area of 10,000 square feet. Upon its completion it
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wae given to the Wellesley Friendly Ald Associatizgy apd Wap BEbd by it as

s elinic mtil 1950 at which time it moved to another 1ocation, In 1950

the late Dre Frederic C. Kelley purchesed ihe ffbﬂ-’%? fet ﬁ a

e e eiee on the first floor of building end rented the sebéhd floor

to & single person, Shortly after Dr. Kelley started to operate his dental
practice on the first floor of the building, a complaint was made to the

Town thet he was not residing there, that two medical doctors slso had offices
on the first floor, and thet the second-floor spartment was rented, all in
violatign of the Zening Sy-law. The Town brought sult ageinst Dr. Lelley as

a vesullt of this and during the course of the trial the parties sgreed upon
terps of settlement. The Finel Decree and Stipulation allowed Dre Kelley, as
s personsl privilege, to msintain his am office for the practice of dentistry
in the premises in question without setuelly residing there, but specified
thet seld privilege would not pass to any suoceeding owner of the premises.

e wes furbther permanently rostrained and enjoined from letting amy portlon
of said building to any other professional man for use as his office and from
employing any other dentist in commection with sny office he mainteined in
said bullding.

In 1968, Dr. Kelley passed awey snd his wadow petitioned the
Board of Appeal for an exception or variznce which would allow the continued
use of the premises as a dental office on the firet floor snd & residential
_apartment on the second {loor. This request was denied by the Board of Appesal
in & decision filed with the Town Clerk om March 19, 1965. On April L, 1969,
an appedl. was filed by Joanne M. Yelley, Executrix of the Estate of Frederic
¢. Zelley ve. Board of Appeal of Wellesley in the Superior Court of Horfolk
County. & final decree was made by Judge Jeseph K. Colling, which wag filed
on April 7, 1971, in which it was stated thet Fichard 4. Collari, Intervenor
in this case, 1& permanently enjoined from pemmitiing, as long as he controls
the premises, the use of the premises, 1 qrentland Road, Wellesley or any
part thereof as a profesgional office unless the profeseional person so uging
the premises is & resident in & one femily dwelling on the premises and further
that the said Joanne M. Kelley and the said Richsrd f. Collarl have one (1)
month from entry of this deerce to comply. A contempt order was subsequently
entered by the Toun and proceedinis lave been continued wntil Januery 31, 1972,

The petitidner now seeks & temporary permli to carry on hig dental
npectice on the First floor of the building inwolved.

rimothy He Domolme, Attorney for the petiidiener, reviewed Lhe
beckrromd of the cese ot the hearing wnd steted that Dr, Collari intends _
%o live in the house, but feels that it would be herrful ‘o evict the tenant,’
who ig 39 vears old, Trom the premlsez. lle wr red the Boerd to grant a temporary
¥ b woald allow him to continue his practice until the

pernit to Dr. Coliari whi
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Tt was gtated thet the second floor has a living room, bedroom,

witchen and bebth room. Dr. Collari has three children ages 2, 5 and 6, and
he feels thet the apariment will be large enoush to ascommodatie his family

and he will make srrancements to recide with his family in the house &s he

cammot afford o zive up his praevice,
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The Board is cmpowered by Section YTV E-SAY 6f the fiMing By-lew
to prant o terporary end conditicnal permit Tor a.pph onfopming use only
where it finde that, "a resl need exipts and 'hhag;smrﬁb ed na&ﬁtmf@m-
ing building,structure or use wlll not substantially reduce the value of any
property within the district, or otherwise injure the nelghborhood.”

He such findings are possible in this case. In the Board's view
fo "need? within the comtermlation of the Zoning By-law cant be shown here.
Althouph petitioner is widely respected and accepted as a bishly skilled
practioner end obviously makes a significant contribution to the medical
repources of the commmity, it seems clesr to the Doard that there is ne
seed for a dentel office im this partieuler logation. Quite to the con-
trary, the Board received abundant evidence thet ibe pecple in the immediale

ioinity were overwhelmingly epposed. Moreover, the Beard belleves thal
other dental office locations are available in the Town of Wellesley.

¥o personal nesd or hardship in favor of petitiener is perceivable
other than the incomvenience that might conceivebly attend his sceormoedating
ks future plans to the Courtte decisions. Obviously, any such inconvenience
will be the meturel and proximete result of petitionerts ovwn actlons and
ipactione In elmost three years which have lapsed since the decision of this
Board denying bhe earlier wrequest for a varience, petitioner has hac time to
congolidate his preciice and make nlternative arrengements compatible with
the Town's Zoming By-law, and, since last April, the decree of the Superior

Court e

Whether elrcunstances not now Imown to this Board would warrent
any further extession of Yime or otler dispositions or conditlioms is, we
resuectfully wee, a gquestion Tor determinabion by the Court.

The Roard is further of the view thet to grant the relief requested
by petitioner would be detrimental bto the value of property within the district
and injurious te the meighborhood,

The Board has been moct concerned with ihe position of Mrs. Hording
in this metder and the possibility that her heelth might be adversely affected
by the actions which petitioner indiecated he would take 1f hle request were
denied, However, the Roard iz mindful of the fact that petitioner has succes-
gively teken ecamplotely conivadictory positlons in respeet to the switadllity
of the premises for use as an in-residence professional efffice, Ve also note

whet there is elso the possibiliiy thet other nelghbore! health wight be seid

4o heve been adveracly affected by the conseguences of ouwr granting petiiiunmerts

recueste
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In our view it would be wmeound snd ingppropriate for this Joard
4 Tl 2 o y P 2 L . - G # . o b 2
to base it decision upon elther of thsse conjectural and speculative
5% :

hrpotheses. . Here again we respectfully suggest thst the Courts have cousiderable

latitude in Swmaery Process petters to provent hardship and injustice.
Acocardingly, the Board is wsnimously of the opinien that the

petition sheuld be, and It is hereby dismissed.
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