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Avpeal of James H, Odell
(Dana W, and Lois L. Scott)

Pursuant ’w due notice the Board of Appeal held a public hearing in
the hearing room on the second floor of the Town Hall at 8:20 p.m.,on June 2l,
197, on the appeal of James H, Odell,eclaiwing to be aggrieved from the issuance
of a permit by the Inspz.ctor of Buildmgs to erect a swimming pool at 69 Forest
Street, owned by Dana W. Scott and Lois L. Secott. Sald appeal was taken under
the provisions of Section YXIV of the Zoning By-law and Chapter Loa, Section 13,
of the General Laws.

On May 5, 1971, the appellant filed an appesl with this Board and
thereafter due notice of the hearing was given by mailing and publication.

Herry D, White, attorney, represented the appellant at the hearing.

Helvin Newman, attorney, represented Dena W, and Lois L. Scott at
the hearing.

A letter reg ?iuiev-lng disapproval of the swimming pool was received
from He Gordon Young and Phyllis A, Young, 48 Clovelly Road.

Statement of Facts

On February 2, 1971, em spplication was filed by Dana W. and Lois L.
Scott for a permlt to construct a swimming pool st the location involved. A
plan of the pool was submitted together with a plot plan drawn on the applica-
tion by Alexander Cruc i0li, Land Surveyor, which showed the propogsed location
of the pool as well as the existing house on the property. On AnPMl 2081971,
the Building Inspector issued a permit for the propesed pool in ag@orddn
the plans submitted and thereafter an appeal was itsken by the app& 22

.NNJ

At the hesring attorney White stated that on September ﬁ l‘!&é, the
Board of Appeal held a hearing on the pool involved and at that A nzde 2
finding that a swimming pool is a structure as defined in the Buigg -Code of
Wellesley and further found the subjeet pool to be located and bei  in
viclation of Section VI and XIX of the Zoning By-law. The plotlkelan ijﬁ.led
at that time showed the pool's northerly and southez-ly sidewalls 18 be 18.6 feet
end 20.1 feet from the side yard line and the Scott house respectively and the
sasterly or front end wall to be 25.5 feet from the street, or less than the
required setbacks. The case was appealed to the Superior Goart and the Board's
decislon was sustained by that Court as it was also in the Supreme Judicial
Court. OSubsequently, the Town of Wellesley filed a Bill in Fquity in the Courts
to have the pool removed, and at that time the Scotts 1old the Court that they
were bringing snother petition before the Board of Appeal and the Judge agreed
to aweit the decision of the Board.

After the Supreme Judiciel Court deeision, the Scotts apparently

decided i,o reduce the size of the pool and applied for a buil d:-,ng permit for
the installation of a pool, the liner sidewzlls of which appear to be 20 feet
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from the side boundary lines and 30 feet from Forest Street. However, the
walks and supporting materials surrcunding the pool still encroach upon the
required setbacks.

Melvin Newman, attorney for the Scotts, stated that the case had
been going on for five years, and he felt that the Board of Appeal and the Town
of Wellesley were being used for persongl interests of the objector. Pursuant
to some sort of understand ng with the Building Inspector, the Scotts reduced
the size of the pool in order to satisfy the setback requirements of the Zoning
By-law and thereafter they received a permit to proceed from the Building
Inspector.,

James H. Odell, 63 Forest Street, abutting property owner, stated
that the value of his property had decreased as a result of the installation
of the pool and that in his opinion, it is too close to his land. In fact,
he alleged, the structure when viewed in its entirety was only three feet from
his property.

Subsequent to the hearing Mr., Scott personslly advised this Board of
his intention Yo remove the swimming pool structure and requested advice as to
how the Town wished him to proceed with respect to the final grade of the land,
This request was duly communicated to the Building Inspector for appropriate
aetion, Subsequently, the pool was removed. The swimming pool proper was removed,
leaving only the raised earthen support and the fence,

Decision

The Board has made a careful study of all the evidence submitted and
has again reviewed the Court rulings., The question presented to the Bosrd for
its decision is whether the building permit issued by the Building Inspector
on April 30, 1971, should be revoked, The Board is unanimously of the opinion
that seid bullding permit should be revoked for the reasons hereinafter set forth,

In the findings made by the Superior Court and the decigib,w'
Supreme Judicial Court, it was stated that the pool is to be deem
for the purposes of the yerd or setback provisions of the Wellesle
Supreme Judicisl Court in its opinion stated, "It is a large permafidnt :
tion eonstructed of wood, steel, stone and earth, #With a plastic limer..
mostly below ground level, there is, because of it, a material occupaticn
substantial area above ground. We think it is within the strict ej€lusion of the
front and side yard provisions." It was pointed out that since t ‘peiﬁsis a
gtructure, there is no basis for contending that there may be less $han thHirty
feet between it and the street line. The Court also stated that the by-law could
also be construed to require that there be twenty feet between the pool and the

side lot line.

Consistent with the Court's decision and its construction of appli-
cable provisions of the by-law, the Board is of the opinion that the swimming
pool strueture was in viclation of the Zoning By-law mhen the building permit
was issued notwithstanding the described reduction in size of the pool linér
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and that the building permit granted om April 30, 1971, was and is invalid.

Accordingly, the appesl is granted and the building permit is
revoked,
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