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Petition of Alan A. and Iymn G, Vinslow

Purguant to due notdce the Board of Appesl held a publie hearing
in the hearing room on the second floor of the Town Hall at 8:59 p.m. on
September 20, 1972, on the petition of Alam 4, and Lymx G. Winslow, request-
ing permlssion to allow the use of 2 portion of their property located at
50 Woodlawn Avenue as a elassical ballet sebool. 3aid request was made
purguant to the provisions of Chapter L0A, Section 15, of the Mass. Ceneral
Laws, and/or Section IT 8 (L) and Bection IXIV F-1 of the Zoning By-laws.

0o hugust 1, 1972, the petitioners filed their request for a hesrw
ing before this Domrd and thereafter due notice of the hearing was given by
miling and publication.

Joseph A+ Becker, stiorney, represented the petitioners at the

hearing,

Approximately twelve persons spoke in favor of the reguest at the
hearing.

Thirty-two letters favoring the granting of the reguest were
submibted.

4 petition signed by approximately 300 Wellesley residents favoring
the request was sulmitted.

Three letters were recelved from residents of Woodlawn Avemue and
Woodlawn Oval who opposed the granting of the reguest.

A petition signed by appraximately L8 residents was submitted, &1l
of whom opposed the request.

Approximately twelve persona spoke in opposition to the granting of
the request al the hearing.

Henry D. White, attornay, representing twenty-eight families, all
either residents of Woodlawn Avenue or close ic Woodlawm Avenue, spoke in
opposition Yo the granting of the request. JHe alsc submitted & petition gigned
by forty-eight people who also opposed the granting of the request,

Attorney White stated that he did not question the value of a Classical

Ballet School or the qualificetions of Mre. Winslow as an instructor, but he
still questioned, as he did two years ago, whether the request can be granted

by the Board, and whether it should be allowed in a residential neighborhood
when opposed by so many neighbore. He referred to Séetion II 8 (b) of the
Zondng By-law, which allows the Board to grant permission for a private schooly
college, academy, institutd, or other use of an edueational character, after

it finds that the proposed use will not substentizlly reduce the value of any
rroperty within the district and will not otherwise be injurious s Ubnoxious

or offensive to the neighborhood. In his opinion, the total progrem, in this
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case, is not educational and the "eo-gellad" school is not an edueational
gchool as it involves more than ballet. It also ineludes jaszw as dndicated

in its advertisement. He made reference to Kurz vs. Appeals of North Reading
31 Mass, 110, (1960) in which 1t was found that the teaching of various types
of danges can hardly be considered educational use, with the possible exception
of the classical ballet,

Woodlawm Avenue is a through way to a number of streets in the back,
stated Mr. White, which creates considerable treffic now, and the proposed
use of the property, he felt, would very definitely inersame the traffic even
with car pools, Music and applause would also be heard in the area, he alleged,
a8 experienced by the neighbors on the previous evening when Mrs, Winslow held
an open house at which the studenis performed.

Attorney White further stated that a real need must be found by the
Board of Appeal umder Section XXIV-E of the Zoning Byelaw before it can grant
permission Tor the proposed use under sald section. The "real need®, he alleged,
refers to property and it does not appesr, in his opinion, in this case thai
the need ig within the property involved.

Undex Chapter 4jOh, Section 15, of the General Laws, the Board must
find "hardship® resulting from a certain unigueness shout the property involved,
stated Mr, White, and although the petitioners built sn addition to their dwelling
of the size and with the facilities necessary for a modern Ballet School, which
they have not been able to use, he felt that this is not ihe "hardship" needed
to be found under the General Laws, In his opinion, the residents in the
neighborhood are entitled to residentisl atmosphere and should not have the

proposed use granted.

&% the reguest of the Board, Attorney White submitted a brief, in
which he nmade reference to ithree cases in supoort of his position. Said beiel
ig on file with this Board.

Those speaking in opposition all felt that the proposed use of the
property would prove detrimental to their property; while not opposed teo ballet
as such, they felt that the propoved use was a business, that the petitioners
planned to have the school operate there from the time they purchased the
property, and requested a denizl of the request.

Statement of Faects

The property involved is located within s Single~residence Disirict,
requiring & minimum lot aree of 10,000 square feet, and the propesed use of the
property is not one permitted unless this Board determines that it is an
appropriate sdditional use under Section IT 8, or grants a special permit under
Section IXIV-E 1 of the Zoning By-law or a bardship variance under Chapter LOA
af the General Laws.

The petitioners seek permisgion to use a portion of their home as a
classical ballet school. The petitioners! attorney outlined in detail the
need for the school, the purpose of the schodl, the facilities avsilable, and
the background and qualifications of Mre., Winslow the instructer, He stipulated
the number of students per class to be not more than twelve, with sdult classes
limited to tenj class hours not to commence before 9:00 2.2, nor later than
6100 pems, with no elasses allowed on Sunday; the instruction limited to
Claseical Ballet and its established varistioms, and gave the assurance that
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everything possible would be dome to coulrol any increase in traffic., Car

pools will be arranged to provide for a maximum of four cars per class, it

wag stated, exceplt in case of emergency, mnd no on~street parking will be
allowed. Ho hornblowing will be allowed, nor excessive noilse of any type,

it was siated, nor have the petitioners any intention of altering the resi-
dential quality and character of Woodlawn Avenue or of interfering with or
limiting or reducing the right of any property owner to the quiet and peaceable
enjoyment of hig property. In connectlion with these statements, Attorney Beckey,
submitted a list of "conditdons of use" which the petitioners have agreed to
abide by providing the request is granted.

Attorney Becker stated that he fell the petitioners are legally
entitled to Judieial review of the case at this time although similar requestis
have been denied on two previous occasions by this Beard, The time which has
elapsed has changed the views of some of the neighbors and the situatloen
generally, it was alleged. MNrs. Winslow, is an extremely dedicated snd well
qualified teacher, he stated, and offers outstanding instruction in the
classical ballet with facilities which meet all the students! needs., It was
pointed out thel the present facilities at the American legion House are unsuitable.
A larger woobstructed room is needed wilth a smooth floor and space for a large
mirror. All of these are provided within the petitioners' home.

Attorney Becker further stated that be felt thet a "real need" exists
in the Town of Wellesley for a Classical Ballet School and present rental
facilities ard inadequate for proper ballet instruciion. He further stated
that in 1969, slong with other extensive improvemerits to her home, Mrs.

Winslow built an addition to her exact professianel standards for personal
daily use and practice. The present availability of this outstanding privately-
financed facility for classical ballet edueation, coupled with the professional
background and iraining possessed by Mrs. Winslow constitute a cultural resource
in the Town of Wellesley which should be encouraged and utilised, he stated, and
requested the Board to consider the commmity needs and benefits of the Town to
be derived from the proposed use of the property. He further alleged that the
granting of the pstition will not substantially reducé the value of any property
within the District or otherwlse injure the neighborhood. He felt that since no
activity is visible nor gudible, the only possible injury to the neighborhood and
area of concern could Le the fear of 2 major inorease in traffic. In conmection
with this he presented the list of conditions sbove-nentioned, which, in his
opinion, wonld provide reslistic assurance to adjoining property owners and the
nelghborhood in general that the granting of the request would not infringe upon
thelr right to the quiet enjoyment of thelr property nor be detrimental to their

properiies.

At the request of the Board, Attorney Becker submitted a brief, in
which he reviewed the facts presented at the hearing and further Jjustified his
reasons for the request. ‘

Decision

In July 1969, and ip October 1970, the petitioners made similar requests
to this Board for permission to conduct & Classical Ballet fchool in a pértioam
of the dwelling inveolved and both requests were denisd as a remult of the
negative vote of one of the Bowrd members in 1969 and the negative vote of two
of the Dosrd members in 1970,
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Board menber Lowell now balieves, gg hgsdid gzgm to the
earlier vequests, that the petitioners may pRdpen ;%r affe. Lemporary
one-yesr permit under Section XXIV-E 1, subject to sueh appropriaste conditions
and limitations with respect to the petitioners! ballel schoel and other
associated operationg am would insure an adequate review of the situation on
the basis of actual experience, including the effect on persons, property and
conditions, including traffic, in the neighborhood, before comsideration was
glven to the granting of any subsequent temporary permit or of permission for
an educational use,

SEVEITTE
rIWE Y

Board members Aldrich and Fraser, however, are of the same opinion
that they were in 1970, and feel that the evidence adduced is insufficlent as
a matter of law to justify the granting of a special permit under the provisions
of Section XXIV £ 1, for & temporary period. They camnet find the sort of
"need" contemplated by the Zoning By-law., Moreover, they cannot find that
the proposed non-conforming use would not subsbtantially reduce the value of
any property within the district or otherwise injure the neighborhood; to the
contrary, they are of the view that the conducting of the activities proposed by
petitioners eould be injurious to the neighborhood and would be distastful te
many of the neighbors.

They sre further of the opinion that the requested non-confaming uses
of the property cannot be granted wnder Seetion II 8§ (b) of the Zoning By-law
a8 they are not educationsl in charscter within the meaning of the Zonlng By-law.
Moreover, in their view they could not under the circumstance, make the finding
required by sald Section II 8 (b) and Section XXIV E that the proposed uses, even
if assumed to be Yeducational" in character will not subastantially reduce the valiue of
of any property in the district or otherwise be injurious, obnoxious or offensive
to the neighborhood, No such wmique condition was shown pertaining to the property
involved which would support a finding of the hardship contemplated by Chapter LOA,
Section 15, of the General Laws. While the use of the petitioners' home iight
prove more beneficial both to petitioners and to those atiending classes because
of the better facilities which could be provided there, it is still the view of
Board members Aldrich and Freser that the proposed use of the property would
create an increased amount of traffic and comgestion and would be substantially
detrimental to the publie good and would substantially derogate from the intent
and purpose of the Zoning By-law. Therefore, a variance wnder the terms of
Chapter 404, Section 15, of the General Laws cannot be granted. Board members
Aldrich and Fraser wish to call attention to the fact that they have uade a
carveful and diligent study of all the new evidence submitted by the petitioners!
attorney and others, and cannot find thet there has been any substanilal or
slgnificant change in the views of the majority of neighbors or the circumsiances
gemerally, since the petitioners made thelr last request in 1970, nor could it
find from the evidence submitted that the proposed non~conforming use of the
property would be any different or used to any significantly lesser extent than
at the time of the previous two requestis.

decordingly, the petition is denied in ils entirely.

Piled with Town Clerk




| Wellesley, within our county of hNorfoik.

COMMONWEALTH OF MASSACHUSETTS
NORFOLK, SS. EQUITY NO.
ALAN A WINSLOW AND LYNN G. WINSLOW
V.

RICHARD O. ALDRICH, DANA f. LOWELL AND F. LESTER FRASER
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_BILL OF COMPLAINT

mhe plaintliffs invoke the provislons of C. HCA § 15 and
amendments thereto of the General Laws of Massachusetlhs and

respectfully represent as follows:

1. The plaintiffs, Alan 4. Winsiow and Lynn G. Winslow are
residents of property ho. 50, Woodlswn Avenue, Wwellesley, within
cuy county of Norfolx. f_“

2. The respondents, Richard O. Aldrieh, Dana e Lowwll and P.

Lester Fraser, are members of the board of Appeal of the Town of

3.  The plaintiffs, on or about August: lynldie.. fl;ed & petition |
with the Board of Appeal of the Town of Wellesley seeking per-
mission for the allowance of the use of a portilon ol F¥pelra™ |
property No. 50, Woodlawn Aveuyue, Malieagey, 2 a classical ballet
school. Said permission was soumht‘pursuant to the provislons ‘
of C. 40A, § 15, of the Massachusetts General Laws, and/or $1I 8b
and SXXIV Fi-1 Zoning By-Laws of the Town of Wellesley. |
4, After hearing by the Board of Appeal on the petitibn of the
plaintiffs, the respondents, Richard 0. Aldrich, Dana T. Lowell

and F. Lester Fraser, acting as members of the Board of Appeal

. g

'AS THEY ARE MEMBERS OF THFE BOARD OF APPuAL OF Tk TOWN OF WELLESLEY
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of the Town of Wellesley, rendered & declsion denying the request ,
of the plaintiffs for allowance of the use of a portion of their 3

premises, No. 50, Woodlawn Avenue, Wellesley, as a classical

| ballet sehool.

A copy of saild decision of the Board of Appeal, bearing the
date of flling and with the office of the Town Clerk of Wellesley
and attested by the Assistant Twon Clerk of Wellesley, is appended

to this bill.

WHRREFORE , the plaintiffs pray:
1. That the court hear all the. pertinent evidence and determine
the facts
~.  That the court find and rule that the wecision of the anrd
of Arpeal exceeds the authority of the Board of Awpeal,
2, hat the conr:t find and rule that the promosad e or‘uaing
the premises of the plaintiffe! for.a elassizal ballet sehool is
an educationaliuae, and that accordingly, such pérmiaﬁténhshaﬁidﬂ'
be sranted. l s
I, That the court find and rule that the denial of such per~x _
misaion sought by the plalntiffa,_i‘ the use of sald premiaes, -:t
would constitute a hardship under the grovisions of 8§15 ef c. #BA{
and that desirabdble rellef could be granted without substamtial '“
detriment to the publie good, and without nullifying or.subaﬁan;f£

tlally derogating from the intent or purpose of the Zohing By~

| Lawa of the Town of Wellesley.

5, And for such other and further relief s this court may deem'“

meet and proper.
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TowN OF WELLESLEY MASSACHUSETTS

ALBERT S. ROBINSON, TOWN COUNSEL

P. O, BOX 375
47 CHURCH STREET
WELLESLEY, MASS, 02181
(617) 235-1020

February 17, 1978

Miss Katherine E. Toy
Administrative Secretary
Wellesley Board of Appeal

Town Hall

Wellesley, Massachusetts 02181

Re: Alan A. Winslow et al

vs: Board of Appeal of the Town of Wellesley
Norfolk Superior Court
No. 109747

Dear Miss Toy:

I have received notice from the Superior Court that
the appeal filed against the Board in the referenced action
has been dismissed. You will recall that this case concern-
ed the "Ballet School" on Woodlawn Avenue. As this consti-
tutes a disposition in the Board's favor, I am closing my

file.
Ve truly yoirsf
Albert S. Robinson
ASR/ss

File no. WJ 117



