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TowN OF WELLESLEY MASSACHUSETTS
BOARD OF APPEAL
RICHARD O, ALDRICH KATHARINE E. TOY, CLERK
DANA T. LOWELL TELEPHONE

F. LESTER FRASER 235-1664

Appeal of John 8. W. and Elizabeth C. Otto

Pursnant to due notice the Board of Appeal held a public hesring
in the hearing room on the second {loor of the Town Hall at 8:05 p.me on
October 1, 1970, on the gppeal of John 5. W, and Eliszsbeth C, Otbo, bheing
aggrieved by an order of the Imspecior of Buildings to cease using the
premises owned by them at 20-22 ledyeard Street in violation of Section II
of the Zoning Byw~law which limits the use of property within a Single-resi-
dence District. Said sppeal wes made under the provisions of Section XXIV-B
of the Zoning By-law.

If the Board finds thet the present use of the premises is in
viclation of the Zoning By-law, the appellamnts further appealed under the
provisions of Seetion II § (a) and Section XXIV-E of the Zoning By~-law, for
pormission which would allow the premlses to continue to be occupled by
wrelated persons.

On August 19, 1970, the Inspector of Buildings notified the
appellants in writing that the use of the above-mentioned premises by several
unrelated persons did not constitute single family occupancy within the
meaning and intent of the Zoning By-law and further ordered that the unlswlal
use of such premises cease immediately.

On August 2L, 1970, the appellants appealed such order and, there-
after due notice of the hearing was given by malling and publication.

The appellants were represented at the hearing by Owen P, Haher,
Attorney.

Agnes fhern, 21 Pine Ridge Doad, and Richard Landers, 20 Ledyard
Street spoke in favor of the request.

The following persons spoke in opposition: Jolm Rogers, 13 Fine
Ridge Road, Mary Nugent, 31 ledyard Sireet, Hearry Nugent, 31 Ledyard Street,
Mary Capobianco, 18 Columbia Street, Mr. and Mrs. Davis, 15 Ledyard Street
and Doris Oldfield, 16 Ledyard Streete AlL felt that the present use of
the property is detrimental to surrcunding propertics, citing an inordinste
amount of activity, cars coming and going at all hows and generally, a
pattern of activity and social habits disruptive to an otherwise quiet
single~family neighborhood.

Mr., Rogers also observed thet in his opinion, multiple occcupency
uge of dwellings in single~family residence districts appesred to be spread-
ing like "wildfire" and opined that this was a very wnfortunste trend.

4 letter opposing the request was received from Monsignor Louis I.
Cunney, Pa Po



Aopeal of Johp S, W. and o
zapetvh C, Otto

Statenment of Pachs

The property involved is located within a Single-residence Distyict
requiring a minimum lot area of 10,000 square feet. There is a paved drive-
way on one side of the house bub no garege. It is & twin-centsr entrance
coloniel duplex house; #20 contalning ten rosms, is occupied by & two-nember
family compoged of Prudence D, Lemders and Richard X, Lenders, and two
elderly people wunrelated to the Lenders, Joseph C. Relley snd & Mr. Delan.
#22 eontaining eight rooms, is occupied by Robert LaPlume and Roger Kelsy,
who are uarelated and both of whom are employed by Honeywell and another
young man staying with them while he attends a Honeywell company school.

Decigion

The members of the Board have viewed the premises and have studied
the neighborheod carefully, The neighborhood is a fairly typiecal single
family residence distrdiet containing for the most part older type houses,
but atiractive and well~kepti.

The property in question is a non-conforming two-family duplex
house and permissible occupamcy is governed by Section II of the Zoning
By-law applicable to Single Residence Distrists and Seetion XVII covering
Hon~conforming Buildings, Structures and Uses.

Under Section XVII«k, "two-family" ococupancy of this duplex is
permisgible as a continuing non-conforming use in this Bingle Residence
District since no evidence was introduced showing a terminating csssation
of sald use. However, said non-conforming use couwld not and cannot under
peragraph B be Ghm}ged, moved, or exteﬁﬂﬂd’ resserleBE,9nse2s It can be
shown to the satisfection of the Board of Appeal that s litersl enforeement
of the provisions of this paregreph B, would involve substantial haxdship,
financial or otherwise to the applicant, mnd where desirable yelief nay be
granted without substantiel detriment to the public good, and without nulli-
fying or substantially derogating from the intent or purpose of the Zoning
By-lewys..s" Mo such showing has been made to the Board in this csse and
no relief mey appropriately be glven to legitimatize or suthorize any
extension of the non~canforming use to a more intensive dodging house type
of use,

Section IT of the Zoning By-law, both before and after the
August 2k, 1970 amendment, therefore prohibits use of this two-family
duplex for hebitation by more than two families. 4 "family" is variously
defined for different purposes by the lexicographers and the courts. We
have accepted as & basic definition most in keeping with the intent which
we ascribe to those who drafted and adopted the Zoning Bye-law that defini-
tion which is nusbered "5" in Websterts New International Unabridged
Dictionary (Second Bdition,1961) which reads: "A group comprising immediate
kindred, especially the group formed of parents and ehildren eonstituting
the fundamental social wmit in civilized societies.” Rlack's Law Dietimary
sFm‘bh Edition, 1951) states at page 728: "In most common use, the werd
family) implies father, mother, and children, immediate blood relatives."
We belleve, however, that common usage and understanding support expansion of the
foregoing definitions to include for purposes of the Zoning By-law those
bona fide servants, if any, engaged on the premises in the domestic service
of the basic family wmits

This case does not requive any further refinement or definition
in respect of other possible specisl situations incidental to the primary
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two family occupancy which might perhaps wnder some circumsbances come
witlin the scope of permitted use wider the Zoning Bye-lsw., In the
instent case the predominant, if not sole resson for the muliiple occuw~
pancy is the desire for economic gain.

That the excessive activity, noise, and disturbance complained of
by neighbors could under some circumstances eventuate even with legitimate
two family occupancy is not relevant. The Board realizes that the inereas-
ing incidence of wnlawful multiple occupancy use in single residence
districts can only exacerbaite those evils which the Zonming By-law is
intended io control. The Board is wanimously of the view that the use
presently being made of the premises at Ho. 20 and 22 Ledysyd Street is

unlawful.
Accordingly, the gppeal s dismissed.

Since no relief under Section II § (a), ZXIV-E or XVII is wsrranted
by the facts adduced, appellants' alternative request is unanimously denied.
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TowN OF WELLESLEY MASSACHUSETTS

HARRY E. WARREN. TOWN COUNSEL

December 30, 1970 28 S‘I?:TFEICSE':'REET
BOSTON, MASS.V oz2109
523-1425
Joha P. Concannon, Clerk,
Norfolk Superior Court /

Court House,
Dedham, Massachusetis.

Re: John S. W. Otto and Elizabeth G, Gtto m Richard O. Aldrich,
et als, nthoymnubnngtthtﬂurécfﬁppul of the Town of
Hallesley - Norfolk swdm Equity No. 101,987
Dear Mr. Concannon: { f;l /
Would you be kind em;htu mm w appearance in the above-entitled
matter on behalf of the Towm gf H&ﬁ,ulcy, Richard 0. Aldrich, Dana T.
Lowell and F. Lester Fraser, as thay are the members of the Board of
Appeal of said Im.

N
L % o~ 4
TG, e v

/ f"“’" =" Very truly yours,
\ N, A/
re————g [ o~
cc: Owen P, Maher, Esquire
Board ef Selectmen
Board of Appeal
Town Clerk



December 29, 1970

Miss Katharine E. Toy, Clerk
Board of Appeal

Dear Miss Toy:

1 am enclosing herewith copy of Bill
of Complaint filed with me-today by Owen P. Maher,
Attorney for John 5.W. 9€0epnd Ellzabeth €. Otto
of 25 Ashvllle Road, Ng This Bill of Couwplaint
was filed in Norfolk Co superior Court by Mr.
Maher boday.

_ vary truly yours,
| @ Q. bl
H ???élerk

ene 4



Parrs & HeEssIonN
COWUNSDE LLORS AT LAW

28 STATE STREET . i
DBOSTON, MASSACHUSETTS O.‘:.“.‘IC)‘D :

TELEPHOHMNE
617 / B23-5500

December 29, 1970

Mrs. Mary C. Clark
Town Clerk

Town of Wellesley
Town Hall

Wellesley, MA 02181

Re: Otto, et al wvs,
Aldrich, et al, Board of Appeal of
Town of Wellesley

Dear Mrs., Clark:

I deliver to you herewith a copy of the Bill of Complaint of my clients,
Mr. and Mrs, John S. W. Otto of 25 Ashville Road, Newton, whereby they
appeal from a decision of the Board of Appeals of the Town of Wellesley
affecting their use of the property at 20-22 Ledyard Street, Wellesley.

The original of this Bill of Complaint was filed with the Clerk of Courts,
Norfolk County Superior Court, on this date,

Kindly acknowledge receipt of this copy of the Bill of Complaint by return

mail.
o ? O]
/‘A‘:;H"” ,f‘:r-‘-'{f-' ‘:/ R . .-"
i A AT LA
Owen P. Maher
Attorney for John 5. W. Otto and
Elizabeth C, Otto
OPM:dm

enclosure



COMMONWEALTH OF MASSACHUSE g i

Norfolk, ss. Superior Court

In Equity No.

John 8, W. Otto and Flizabeth C. Otto,

Complainants

V.

Richard O, Aldrich, Dana T. Lowell and

¥, Lester Fraser, as they are the members
of the Board of Appeal of the Town of
Wellesley,

Respondents

BILL, OF COMPLAINT

Now come %._oﬁ. complainants, acting pursuant to Ceneral Laws
(Ter, ¥d.) Chapter 40A Section 21 as amended and respectfully represent;

1. That nrn complainants reside at 25 Ashville Road, Newton, Massa-
chusetts, and are the owners of the property at 20 - 22 Ledyard Street,
Wellesley, nassachusetts, which émﬁmmwa% property is located in a Single
Family Residence u,uw._ﬁu..:uﬁ established by the Zoning By-Law of the Town of
Wellesley,

2 Hrmn.»rm respondents are residents of the ..,ﬂ.o.és of Wellesley and
constitute the entire M,:@S.&a».mﬁv. of the Board of Appesal of that Town,

3. That on August 19, 1970, the Building Inspector of the _.H.oés of
émi@m_.@w.. acting pursuant to Section ¥XIII of the Zoning By-Law of the
Town of S.a_«:,aag%. notified thie complainants in writing that the property of
the cormnplainants at N,,o -~ 22 me%mﬂm Street, Wellesley, was being used in
violation of Section II of the Zoning Ry-Law of the Town of é@,x.mﬁ@? a copy
of which mﬁwﬁaa is attached hereto and made part hereof and marked,
"Exhibit A" and which mmnﬁ_es enunierates the perinitted uses in a Single _

Residence District, Said written notice ordered that the violation cease

immediately.




4, That the complainants ssasonably appealed the said order to the
Board of Appeal on Avgust 24, 1970, and obtained & public hearing before
the Board of Appeals on October .w. 1970,

5, That on U@nmﬁé@w 16, 1970, the Board mm Appenl filed its decision
on sald appeal with the Wellesley Town Clerk, a true copy of which decision
mm, attached wwg.wc and made part hereof and marked,"Fxhibit m.._ which
decision upheld the Bullding Inspector and dismissed the appeal of the
complainants hersin.

6. That mﬁa @ﬁﬁas of the w_cmni of Appeal exceeds wg authority and
is contrary to the facts and the law and is, therefore, invalid for the
following veasons:

(A} The property of the complainants is a double-entrance
structure constructed {for cccupancy by rmore than single farnily
‘and was in existence and w,;,aam as such prior to and at the time
of adoption of the Zoning By-Law of the Town of Wellesley
and as guch constitutes a nonconforming use within the meaning
of mﬁnxam_uﬂwﬁ of Zoning By-Law and is na.n restricted to use
by two familiés as the decision of the Board of Appsal defines
that term, | |
,Amw If it be found that use by two families is wa&:m&mm by the
Zoning By~Law, the By~Law doee not define the limits of
this use and is, therefore, unenforceable,
(C) If it be found mﬁ.& the present use of the complainants'
property constitutes a violation of the Zoning By-Law, a
litexal enforcement of the ﬁus&w»mg of said By-Law will
in this nmmm. Eéc?mw substantial financial hardship to complainants
when continuation of the @g;% use would not invelve substantial
detriment to the public good.

WHEREFORE YOUR COMPLAINANTS PRAY

1. That this Honorable Court enter a decree annolling the decision of

INS




the Board of Appeal.

€. That @5‘ Building Inspector's order to complainants of August 19,
1970 be set aside,

3. That a decree be entered authorizing the naﬁﬁﬁﬁmm present use
of the ﬁuoﬁaa»% at 20 - 22 Ledyard Street, Wellesley, by complainants,

4, For such other relief as this Honorable Court deems meet and

just in the premises,

Signed under the pains and peanalty of perjury .ﬁwm,wéwuw%anwﬁw day of

December, 1970,

,ﬁ\\\:\@\
M‘\e#ﬁ 8. %:. Otto /

\m.w e ;\ w A%NNWL

Elizabeth C. Otto




EXHIBIT Al s

SECTION H. SINGLE RESIDENCE DISTRICTS.

In Single Residence Districts, no new building or structure shall be
constructed or used in whole or in part, and no building or structure
or part thereof shall be allered, enlarged, reconstructed or used, msa.:o
land shall be used, for any purpose except one or more of the following
specified uses: it s e

1. One~famlly dwelling;
{ it e

2. QER?.

3. Public school, municipally owned or operated public parking lot
or other public use;

4. Club, except a club the chief activity of which is a service cus-
toemarily carried on as a business;

9. Any of the following additional uses, if permission

5(a)

(b}
()
(d)

Farm, but not a farm devoted principally to the raising of
pouifry, horses, domestic animals or other livestock for sale,

Market garden,
Nursery,

Greenhouse,

including the use of premises for the sale of natural products raised
thereon, but not including the use of premises for the sale of loam;

.. The office of a professional man in his own residence;

. Such accessory uses as are customary in connection with the uses
enumerated in clauses 1, 2, 3, 4, 5, or 6, and are incidental there-

io,

~

including a private garage and a private stable;

JAny of the following additional uses, i permission Is, in each

S cas
in
75
(a)i
y

o

e, obtained from the Board of Appeal, as hereinafter provided
Section XXIV:

Residence for not more than two families, or boarding or lodg-
ing house, but not a restaurant; provided, however, that the
building so used was in existence when this by-lavs took
effect; and provided further that the Board of Appeal make a
written finding fhat the original building can_no longer be
used or adapted at a reasonable expense and with a fair.
financial return for a use regularly permitted in the district.
Private school, coilege, academy, institute, or other use, of an
educational character. _

Public or semi-public institution of a phifanthropic, charitable,
or religious character.

Hospital, sanitarium, or other medical institution {not including
veterinary hospitals or other medical institutions for the care
of animals); provided, however, that any corporation which at
the time of the adoption of this by-law is conducting upon tand
in the town owned or leased by it, a hospital for the sick or
cenvalescent or a sanitarium for the care of the mentally sick,
or the successors or assigns of such corporation conducting a
substantially similar institution, or the owner of such leased
land may, without such permission, make such alterations in
or additions to buildings now existing as may from time to
time prove necessary or expedient for carrying on such busi-
rness. A3

ﬂm“m_ﬂuroammx}m:mm?oiamn_:ﬁ.zwmm:omm?._.nm_ EE.Q
garage. o

Removal of sand, gravel, rock, clay, loamn or sod therefrom;
except that no such permission shali be required for the re-

~moval of such materials incidental to excavation necessary for

(g)

the consiruction of a building in accordance with a permit
which has been issued by the Building Inspector or for the
construction of & private way in accordance with a subdivision
plan which has been approved by the Planning Board and re-
corcled with Norfolk Deeds or filed in the Land Court if the
tand is registered. ,
Such sccessory uses as are customary in connection with any
of the uses enumerated in subclauses (@), (b), (&), (d), (e) and
{f) and are incidental thereto.

is, in each
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case, obtained by a two-thirds vote af a town meeting duly called
for the purpose.

(8) Airport or aviation field established and conducted in ac-

cerdance with regulations from time to time prescribed by the
Selectmen,

(b) Sueh ACCessOry Uses as are tuslomary in connection with the
use in subclause (a) and are incidental thereta,

QA Any of the following additional uses, if the location of the
lands intended for such use has been spproved in writing by
the Board of Health and if Permission in each case is obtained
by a majority vote at a Town Meeting: .

3. ﬂm:,.mdmé (burial use), provided, however, that where 2
cemefery is hereafter approved and permitted under this
s2ction and s contiguous to land used or zoned for resi-
dentiol vso, The use of the land for & distance of net jess
than fwonty (20} feet into such cemetery land from the
border line with such contiguous residential property shall
be subject 1o the following conditions. ,

(1) Structures or buildings or portions thereof shall not be
erected within said twenty (20) fool area;

(2) Burials shall not be made therein,

(3) Natural growth of trees and shrubs shall be maintained
within said twenty (20) feet,

10. Use by the Town of a building, structure or tand for its municipal
light plant or its waler works plant if, upon application by the
Board of Public Works, the Board of Appeal shall, after public
notice and hearing, decide that the Present or proposed situation
of the building, structure or land in question is reasonably neces-
sary for the convenience or welfare of the public and shall issue
a special permit for an exceplion from the operation of this
by-law, . ,

L2
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JOHN M. MULLEN
COUNSELLOR AT LAW
100 FRANKLIN STREET
BOSTON, MASSACHUSETTS 02110

TELEPHONE 617 - 357-8680

December 12, 1974

Leo J. Hession, Esquire
47 Church Street
Wellesley, Massachusetts 02181

Re: Otto v. Aldrich, et al - Norfolk 101987

Dear Leo:

Peter Wittenborg, Esquire of Parks & Hession appeared
at the call of the equity list on December 11, 1974.

The appeal was dismissed without costs.
Very truly yours,
John M., Mullen
JMM/1rp

cc: Harry E, Warren, Esquire
Miss Katherine Toy



